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[1] | 
BEFORE THE | FCC 56-589 


FEDERAL COMMUNICATIONS COMMISSION 33119 
Washington 25, D.C. | 

In the Matter of ) | 
Amendment of Section 3.606, | 
Table of Assignments ) 
Television Broadcast Stations ) 
(Hartford, Connecticut - 
Providence, Rhode Island) ) 


Docket No. 11748 


NOTICE OF PROPOSED RULE MAKING. | 
1. Notice is hereby given of rule making in the above-entitled 
matter. | 
2. The Commission today adopted a Report and Order in its 
general television allocation proceeding in Docket No. 11532, outlining-a’ 
long-range program designed to improve the television allocation structure 
and at the same time specifying the bases on which it would consider chan- 
nel changes in the interim with the view to improving the immediate tele- 
vision situation in individual communities. As a part of this interim pro- 
gram of channel reassignments and in accordance with the general objec- 
tives outlined in the above Report and Order, the Commission is proposing 
the following channel changes: ! 
Channel Lo. 


City Present _ Proposed 
Hartford, Connecticut 3, 18, *24 : 18, *24, 61 
Meriden, Connecticut | 65 : _ 
Easthampton, Massachusetts 61 ! aie 
Providence, Rhode Island 10, 12, 16, *36 8, 10, 12, 16, 


' 


*36 
(Offset carrier designations for the various channels will be 
specified in the final Report and Order). 


3. In accordance with the policies adopted in the — 
Report and Order issued today in Docket No. 11532, Channel 3 is being pro- 
posed for Providence even though the minimum spacing from the city would 
not be met. However, as noted in the above Report and Order, in the utili- 
zation of Channel 3, the transmitter will have to be located so as to meet 
the minimum transmitter spacing requirement. | 





[1] 


4. Any interested party who is of the view that the proposed amend- 
ments should not be adopted, or' should not be adopted in the form set forth 
herein, may file with the Commission on or before September 10, 1956, a 
written statement setting forth his comments. Comments supporting the pro- 
posed amendments may also be filed on or before the same date. Comments 
in reply to original comments may be filed within 15 days from the last 
date for filing said original comments. No additional comments may be 
filed unless (1) specifically requested by the Commission or (2) good 
cause for the filing of such additional comments is established. 


[2] 

5. Parties submitting comments in this proceeding are requested 
to direct their attention to the matters discussed in paragraph 31 of the 
Commission's Report and Order issued today in Docket No. 11532. All 
data indicating television coverage should be filed in accordance with the 
procedures specified in paragraphs 38-40 of the above Report and Order. 

6. Authority for the adoption of the amendments proposed herein 
is contained in Sections 1, 4(i) and (j), 301, 303(a), (b), (c), (d), (e), (f), (g), 
(h) and (r) and 307(b) of the Communications Act of 1934, as amended, 
and Section 4 of the Administrative Procedure Act. 

7. In accordance with the provisions of Section 1. 764 of the Rules, 
an original and 14 copies of all written comments shall be furnished the 


Commission. FEDERAL COMMUNICATIONS COM- 


MISSION * 


/s/ Mary Jane Morris 
Secretary 


Adopted: June 25, 1956 

Released: June 26, 1956 

* Commissioners McConnaughey, Chairman, and Mack dissenting. 
* Commissioner Doerfer dissenting and issuing a statement. 








; | [ 62] 
[3] | 
Dissenting Statement of Commissioner Doerfer 
I dissent from the majority action. However, if Channel 3 is deleted 
from Hartford and assigned to Providence, I would move Channel 13 from 
New York City to Hartford; however, in the utilization of Channel 13, the 
transmitter will have to be located 170 miles from Utica, New York. 
Providence would then receive its third competitive service and the capi- 
tal of Connecticut would not be deprived of its only myn service. 
| 


[61] FCC 5€41080 


BEFORE THE 37924 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


NOTICE AND ORDER 


By the Commission: Commissioner Doerfer dissenting in part and issuing 
a statement; Commissioner Lee concurring in result but would not 
be for an extension of time. 


1. On June 26, 1956, the Commission issued te Report and Order 
in the general television allocation proceeding in Docket No. 11532, out- 
lining a long-range program designed to improve the television allocation 
structure and at the same time specifying the bases on which it would con- 
sider interim channel changes to improve the immediate television situation 
in individual communities. As a part of this interim program rule making 
proceedings were instituted in the above-entitled proceedings to consider 
channel changes in a number of communities. The time for filing comments 
in these proceedings has been extended to November 15, 1956. 

2. In order that the Commission might have information with which 
to evaluate the various assignment proposals, parties were reque sted to 
submit coverage data in accordance with procedures set out in paragraphs 
38,39 and 40 and Appendix A accompanying the above Report and Order. New 


[62] 
propagation data available to the Commission were presented in the form 
of tables included in Appendix A, and the parties were requested to em- 
| 
ploy the tables in computing coverage and interference. 





[62] 


4 


3. Several parties, including the Association of Federal Communi- 
cations Consulting Engineers, raised problems concerning the proposed 
methods for computing coverage data. Accordingly, the Commission in a 
Public Notice adopted September 4, 1956, invited all interested parties to 
submit written comments with respect to this matter before September 15, 
1956 (subsequently extended to October 1, 1956). The Commission has 
carefully considered the comments submitted. 

4. The comments of the Association of Federal Communications 
Consulting Engineers can be summarized as follows: Any method which 
purports to predict the extent of television service through the use of average 
curves will fail when applied to many areas of the United States. Average 
curves of a type used as a basis for Appendix A are not suitable for estimat- 
ing coverage of VHF and UHF stations in specific areas such as contem- 
plated in the interim revision of the Table of Assignments. The departures 
from the average in many areas are so great, particularly in the UHF por- 
tion of the spectrum, as to lead to entirely erroneous conclusions. Where 
signals of comparable frequencies are available in specific areas, the best 
evidence will be actual measurements in the area made by an acceptable 
method. While questions may be raised as to the practicability of extra- 
polating such measurements to different antenna heights and different 
frequencies, it is certain that the gross terrain effects would be disclosed. 
Resultant predictions would provide a better estimate of comparative ser- 
vice in that area than would any present or proposed set of curves. How- 
ever, average propagation curves for VHF are considered acceptable to 
serve as a technical basis for estimating interference-free coverage ex- 
cept in deeply shadowed areas. When using such curves, it would be desir- 
able to take into account variations in terrain conditions among specific 
areas. With respect to UHF, departures from the averages may be so 
great in specific areas that conclusions based thereon may be substantially 
in error. A conservative approximation to UHF service can be made by 
assuming that the service area would be that area which can be "seen" from 
the transmitting antenna. Where optical shadow areas occur, there are 
recognized techniques available for estimating shadow-loss to determine 





7 
‘. 





[63] 
5 

whether service is to be expected. With respect to tropospheric service 
fields the Association has no information that the Commission's F(50, 90) 
curves are unrealistic when compared with the F(50, 50) values. With 
respect to tropospheric interference fields, F(50, 10), account should be 
taken of the higher levels of tropospheric propagation in certain areas of 
the country, particularly the Gulf Coast area. The assumed receiving an- 
tenna gains are acceptable for the conditions stated in Appendix A; how- 
ever, receiving antenna discrimination for the high VHF should be modi- 
fied to be consistent with values assumed for other bands. The Association 
believes that the new values of noise figure for VHF receivers are realis- 
tic and in accordance with the : 


[63] | 
present state of the art for the best receivers of the type normally used in 
areas where the service fields are of the order of magnitude of the Grade 
B service fields arrived at from the methods of Appendix A. Itis the fur- 
ther opinion of the Association that the new figures for UHF receivers do 
not represent the present state of the art for any production receivers 
and converters; in fact, it is felt that the old figure of 15 db is more realis- 
tic. The Association has no number to suggest as to a reasonable noise 
figure to be anticipated in future receivers and submits that any such figure 
should come from the Television Allocation Research Committee study 
program now being contemplated. The assumption of 1000 foot transmit- 
ting antenna heights for comparative purposes is an over-simplification. 
Individual cases will require separate consideration to take account of 
local conditions including existing facilities. Appendix A omits reference 
to certain interference considerations which have heretofore been reflected 
in television allocations. These considerations involve adjacent channel 
interference and certain restrictions (taboos) on UHF channel assignments. 
The Association believes that adjacent channel interference should be con- 
sidered. In addition to the above, the Association stated that it is desir- 
able to permit showings based upon assumptions and data other than those 


[63] 


specified when it is believed that technical facts may be better presented 
thereby. 

5. These and the additional comments of the AFCCE and other in- 
terested parties point up a number of the difficulties that are invariably 
encountered when attempts are made to over simplify considerations and 
concepts which are inherently and unavoidably complicated. As is implied 
by these comments the number and complexity of the factors that affect 
the final acceptance or reflection of either a UHF or VHF television sig- 
nal as satisfactory or unsatisfactory may be such that a simple method 
or means for depicting "coverage" with any degree of realism is im- 
possible. In many cases it may be necessary to deal with complex matters 
in their full complexity and not in some abbreviated manner that is meant 
to simplify consideration of the basic problems involved but actually serves 
only to obscure the really pertinent factors. The probability of erroneous 
conclusions under such circumstances is obvious. Although the comments 
of AFCCE and others point out the problems and deficiencies in the Com- 
mission's directive regarding presentation of coverage data no completely 
satisfactory alternative was proposed. Indeed it is suggested that there may 
not be any realistic short cut method. In view of this and the urgent need 
for prompt resolution of the questions concerning deintermixture, the Com- 
mission will accept for consideration in each of the individual cases con- 
cerned, coverage estimates based on and supported by such engineering 
facts, judgments and assumptions as may be logically demonstrated as 
_ pertinent. However, in addition to the foregoing, parties are reque sted 
to make a showing pursuant to the method prescribed by Sections 3. 683-3. 685 
of the Rules. 

6. In view of the foregoing, paragraphs 38,39 and 40 and Appendix 
A of the June 26 Report and Order are hereby withdrawn. The references 
_ to these matters contained in the individual Notices of rule making in the 
above-entitled proceedings are also withdrawn. Data with respect to cover- 
age in the above-entitled proceedings should be submitted in accordance 
_ with the foregoing. 














7 [86] 
[64] : 
7. In view of the foregoing, the time for filing comments in the 
above-entitled proceedings IS HEREBY EXTENDED to December 3, 1956, 
with reply comments to be filed by December 18, 1956. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: November 5, 1956 ) 

Released: November 6, 1956 | 
*STATEMENT OF COMMISSIONER DOERFER 

I dissent from the extension of time granted. I think it is unreasonable 

and impracticable. In my opinion an extension of 60 days for comments 

should be granted. 


[83] 
BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of ) 


Amendment of Section 3.606 
Table of Assignments 


) Docket No. 11748 
Television Broadcast Stations | 
) 


(Hartford, Connecticut - 
Providence, Rhode Island). 


COMMENTS OF 
THE TRAVELERS BROADCASTING SERVICE CORPORATION 


[85] 
In submitting these comments at this time, TBSC not only does not 
waive, but hereby expressly 


[86] 
resubmits as part of these comments the contentions contained in its peti- 
tion for reconsideration. Moreover, by participating in this proceeding 
TBSC does not concede the legality thereof, or waive the rights to which © 
it is entitled, under the Communications Act of 1934 and the Administrative 





[86] : 
Procedure Act, before its outstanding authorization may be modified. 

History of the Channel 3 Allocation and TBSC's Efforts 

to Obtain a Television Station in Hartford =— 

The application (BPCT-193) of TBSC for a VHF channel in Hartford 
which was granted on July 25, 1956 was originally filed on September 10, 
1947 and requested Channel 10, since at that time VHF Channels 8 and 10 
were allocated to the Hartford-New Britain Metropolitan District. TBSC's 
application was designated for a consolidated hearing with competing appli- 
cations for the same facilities, to commence January 19, 1948. Shortly 
before the hearing was to commence, The Yankee Network, Inc., already 
a contestant in the Hartford hearing, filed an additional application for a 
television station at Bridgeport, Connecticut and requested the removal of 
either Channel 8 or 10 from Hartford to Bridgeport. The Commission held 
that a Hartford channel could not be used in Bridgeport without determin- 
ing the issue in a rule making proceeding, and the Hartford proceeding was 
indefinitely postponed. 

On May 6, 1948, the Commission issued a Notice of Proposed Rule 
Making in Docket No. 8736 wherein it proposed to continue the allocation 
of Channels 8 and 10 to Hartford. TBSC participated extensively 


[87] 
in this proceeding in support of the Commission's proposal. Subsequently, 
on July 8, 1949 and March 22, 1951, the Commission issued rule making 
proceedings in which it was proposed to delete VHF Channels 8 and 10 from 
Hartford and to allocate certain UHF channels in lieu thereof. TBSC op- 
posed these proposals to deprive Hartford of all VHF service, and submit- 
ted two detailed plans whereby either Channel 3 or 10 and certain additional 
UHF channels could be allocated to Hartford. 

The Commission's "Sixth Report and Order" of April 11, 1952 adop- 
ted TBSC's proposal insofar as it requested the deletion of Channel 3 from 
New London and the assignment of that VHF frequency to Hartford. In 
granting TBSC's Channel 3 request, the Commission stated: 





wv 


4 





[88] 
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"It is our view. . . that the requests for the deletion of 
Channel 3 from New London in order to assign that channel 
to Hartford are meritorious and should be granted. . . 
The population of Hartford is more than 5 times the popu- 
lation of New London, and Hartford is presently without any 
VHF assignment. Moreover, the New London area would 
receive VHF service from stations located in Providence 
and New Haven; and if Hartford is assigned a VHF channel, 
New London would receive Grade A service from a station 
in Hartford. It is our view, therefore, that Channel 3 should 
be deleted from New London and assigned to Hartford. i 
("Sixth Report and Order", par. 279) | 


On April 15, 1952, four days after the Commission released its 
Sixth Report and Order, TBSC amended its pending application to specify 
Channel 3 at Hartford. Approximately two and one -half months later, 
Hartford Telecasting Company, Inc. filed a competing application for 
Channel 3 at Hartford, and the Commission by Public Notice designated 


[88] | 

both applications for hearing. The hearing opened with a conference on 
October 30, 1953. Oral testimony was commenced on January 25, 1954 
and concluded on April 13, 1954, the hearing lasting almost three months. 
The Examiner's Initial Decision recommending a grant of TBSC's appli- 
cation was released on May 31,1955. After further pleadings before the 
Commission, its final decision, referred to above, was released. Thus, 
TBSC's application for a VHF television station has been pending before 
the Commission over nine years, and has not yet received final action. 


Summary of FCC Action on Previous Proposals to 
Delete Channel 3 from Hartford | 


The radical change in the Commission's Rules proposed in this 
proceeding, i.e., the deletion of Channel 3 from commercial use at 
Hartford, was originally proposed to the Commission on October 7, 1954 
by General-Times Television Corporation, New Britain Broadcasting 
Company, Hampden-Hampshire Corporation, and Springfield Television 
Broadcasting Corporation, at that time all operators of UHF stations in 
what they designated as the Connecticut Valley. The primary reason 
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given in the original petition was the same as that which underlies the 
Commission's present proposal -- the economic premise that intermixture 
of VHF and UHF channels in Hartford would "weaken if not destroy UHF 


* A third application for Channel 3 which had been filed by the Con- 
necticut Broadcasting Company, licensee of stations WDRC and WDRC- 
FM, Hartford, was withdrawn pursuant to an agreement between that 
company and TBSC in the hope that a hearing might be avoided and VHF 
television brought to Hartford at an early date. By the terms of the 
agreement, the Connecticut Broadcasting Company acquired a substantial 
interest in the TBSC application, as well as representation on its Board 
of Directors and among its top executive officers. 
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in the Connecticut Valley". (emphasis supplied) 


* * * 
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The Commission also held that 


" . . . If deintermixture, even ona partial basis, should 
finally be determined to be a useful method of resolving 
the overall problems, the particular communities for its 
application should not be selected merely because of the 
fortuitous circumstances of whether a VHF station has 
commenced operation in aay particular community." Ibid. 


(emphasis supplied) 

. The Commission's second denial of the proposals to remove 
Channel 3 from Hartford was followed by a general rule making proceed- 
ing, in which TBSC once again fully participated. The order terminat- 
ing this nationwide allocation proceeding was issued simultaneously with 
the Notice of Proposed Rule Making which is the subject of this proceed- 
ing. Second Report on Deintermixture, 13 R.R. 1571. In that order, 
the Commission justified its consideration for the third time within two 
years of the Hartford deintermixture proposal as part of an "interim" 
attempt to assist in the development of UHF television transmission 
‘pending resolution of a final determination of the long-range allocation 


problems now before the Commission. 13 R.R. 1571, 1583-4. 
x xk * 
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I. 


SECTION 307(b) OF THE COMMUNICATIONS ACT REQUIRES 
THE RETENTION OF CHANNEL 3 AT HARTFORD 


The Notice of Proposed Rule Making initiating this proceeding 
purports to find authority for adoption of the reallocation of Channel 3 
from Hartford to Providence in Section 307(b) of the Communications 
Act of 1934. This section, however, requires that the Commission 
make a "fair, efficient, and equitable" distribution of available tele- 
vision frequencies "among the several states and communities". * 

| 
er | 
+ The Commission had previously construed Section 307(b) as pro- 
viding '"'a substantive standard" for its national allocation table, Validity 
of Television Allocations, 7 R.R. 371, 377 (1951), and the United States 
Court of Appeals for the District of Columbia Circuit upheld its power 
to promulgate the plan as a reasonable implementation of the statutory 
mandate, Logansport Broadcasting Corporation v. U.S. , 210 F.2d (1954). 
The channel assignments were based on five so-called ' "priorities", all 
directly related to Sections 301 and 307(b) of the Communications Act, 
and the private interests of existing or putative licensees played no part 
_ in their distribution. The Court cited with approval the Commission's 
objective as stated in its Sixth Report and Order that it was endeavoring 
"to distribute available channels so as to achieve maximum television 


coverage with a minimum of interference between stations". See 
"S Report and Order", par. 
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Where, because of mutually destructive interference, | an available 
frequency can be assigned to only one of two communities or states, 
Section 307(b) requires a determination by the Commission, based on 
substantial evidence, findings, and conclusions, that the community to 
which the frequency is ultimately assigned has greater need for it than 
the community to which it is denied. FCC v. Allentown Broadcasting 
Corporation, 349 U.S. 258 (1955). Thus, the ultimate question to be 
determined in this proceeding is whether Hartford and Connecticut, on 
the one hand, or Providence and Rhode Island, on the other, stand in 
greater need of service from a commercial television station operating 
on Channel 3. i 
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The evidence relevant to this ultimate decision falls into two 
categories. The first involves engineering considerations, and a tech- 
nical appraisal of the loss of service which will result from the substi- 
tution of Channel 61 for Channel 3 at Hartford and the reallocation of 
Channel 3 to Providence. The second general category of evidence 
includes largely non-engineering considerations, such as the relative 
population and areas involved, the number and extent of other services 
available, both locally and from nearby communities, and the relative 
costs in the Hartford area to the public of receiving service from the 
two channels. 

TBSC respectfully submits that the overwhelming weight of the 
relevant evidence compels the conclusions that Section 307(b) of the Act 
requires the retention of Channel 3 for commercial use at Hartford, and 
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that its reallocation to Providence would be wholly inconsistent with a 
“fair, efficient, and equitable” distribution of television frequencies in 
the important area of the country involved. 
A. Technical Considerations: Channel 3 versus Channel 61 

Any comparison of the relative efficiency of Channels 3 and 61 at 
Hartford must take account of three factors: (1) the unsuitability of the a 
Hartford area for UHF propagation; (2) the unsatisfactory service ; 
characteristics of Channel 61 in the territory, as these have been 
recently demonstrated by station WWLP, Springfield, Massachusetts 
to the extent that the frequency was discarded and (3) the present state 
of conversion to UHF receivers and antennas in the Hartford area and 














adjacent communities. 

1. VHF-UHF Propagation Characteristics in the Hartford Area 

7 It is a matter of common knowledge, and needs no substantiation 
before this Commission, that the propagation characteristics of the 

UHF band are notably inferior to those of the VHF band. Fundamentally, 
UHF's inferiority to VHF results from the shorter wave length of the 


Wy 
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~ UHF signals, and it is universally acknowledged that the disparity in 
coverage between UHF and VHF stations becomes most extreme in 
areas of rough and uneven terrain where extensive vegetation or man- 
made 
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obstacles exist. * 
The Commission at the time of its "Sixth Report and Order" 

attempted to establish standards to be used for computing theoretical 

; coverage under average conditions for both UHF and VHF stations. 

| These standards are now contained in Sections 3. 683-3. 685 of the 
Commission's Rules. They contain express warnings, however, that 
the theoretical coverage indicated is reliable only to show “the approxi- 
mate extent of coverage over average terrain" and that “under actual 
conditions, the true coverage may vary greatly [because of] the 
terrain over any specific path . . . " (Rule 3.683). It is also recog- 
nized specifically by the Commission that in actual practice, despite 
theoretical coverage of an area, "a mountain ridge may indicate the 
practical limit of service although the prediction method may indicate 
otherwise" (Rule 3.684). Since the Commission's order of November 5, 
1956, in this proceeding requests parties hereto to make a showing, as 
part of their comments, of theoretical coverage computations in 
accordance with the methods : 


* As a recent hearing before the Senate Interstate Commerce Com- 
mittee, Mr. Edward W. Allen, Jr., the Commission's Chief Engineer, 
summarized the well-known technical differences paeieen VHF and UHF 
propagation as follows: 
. - There are two principal differences. One difference is 

[that] the UHF signals travel more nearly in the line of sight, 

like light does, than do the VHF signals. The VHF signals 

will bend more easily and get down behind obstructions and 

will follow the curvature of the earth better. Then there is 

a second propagation difference, in that the UHF signal is 

absorbed more by vegetation. When you have lots of trees 

going overland, with lots of trees, forests, and SO forth, the 
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UHF signal is absorbed more quickly than VHF." Hearings 
Before Senate Interstate Commerce Committee, 84th Con- 
gress, 2d Sess., 'UHF-VHF Allocation Problem", p. 189. 
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prescribed in Sections 3.683-3.685 of the Commission's Rules, TBSC 
has done so, and this information is attached hereto as part of Exhibit 1. 
For the reasons discussed immediately hereafter, TBSC submits that 
the theoretical coverage patterns indicated in Exhibit 1 for television 
stations in the Hartford area approach reasonable degrees of reliability 
only in the case of the VHF stations involved; and that, as to the UHF 
stations, the predicted coverage patterns are so demonstrably inaccurate, 
because of terrain and other conditions in Connecticut, as to provide no 
probative basis whatsoever for findings by the Commission of the service 
rendered by them. 

In order to ascertain with more accuracy the suitability of the area 
surrounding Hartford for UHF propagation and coverage, and in order to 
determine whether significant numbers of people would lack television 
service as a result of the elimination of Channel 3 from Hartford, 

TBSC retained the professional consulting engineering firm of Frank H. 
McIntosh and Associates, Washington, D. C., to make a terrain and 

field intensity survey of the Hartford area. In this study, profile 

graphs were made of the actual terrain conditions prevailing in Con- 4 
necticut north, east, south and west of Hartford. Radials were drawn 

in pertinent directions, and continuous direct measurements were made 

along a number of paths on the signals of the two UHF stations operating 

at Hartford (WGTH-TV, Channel 18, and WKNB-TV, Channel 30); on 

the two Massachusetts UHF stations which serve part of northern Con- 

necticut (WWLP and WHYN-TV); on existing VHF signals which can be 
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- received in the area; and finally, on the carrier of WTIC-FM, which 


_ operates from the transmitter site proposed by TBSC for its television 
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station on the frequency of 96.5 mc.* From the numerous measure- 
ments taken in the field, graphs were plotted showing the median field 
intensity values of the signals delivered by the stations measured in the 
various directions and the percentage of locations at which these signals 
were usable according to minimum viewing standards. Finally, from 
these calculations an estimate was prepared of the actual areas in which 
existing UHF stations now render service or would render service under 
maximum operating conditions, as contrasted to the areas which would 
receive service from Channel 3 operating as proposed by TBSC. 

A copy of this terrain and field intensity survey is attached 
(Exhibit 2), together with an affidavit by Mr. A. D. Ring, radio con- 
sulting engineer, containing certain conclusions to be derived from the 
survey (Exhibit 1). The survey establishes the following propositions 
relevant to the effect of the channel reallocation proposed in this pro- 
ceeding: | 

a. The terrain around Hartford is extremely rough 

and uneven in nature, varying at times in distances of less 

than a mile from close to sea level to elevations in 

excess of one thousand feet. Generally speaking, the 


* Channel 3 is 60-66 mc. This range of frequencies has superior 
propagation characteristics to those obtained from 96.5 mc, which is 
approximately 60% higher in frequency than Channel 3. 
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terrain is most uneven, and the elevation most pro- 
nounced, in easterly and westerly directions, and tends 


to be more nearly level in northerly and southerly direc- 
tions, following the bed of the Connecticut River. For 
instance, along a radial almost due west of station 
WKNB-TV at New Britain, the terrain is extremely 
rough and hilly, the elevation climbing to above one 
thousand feet within fifteen miles of New Britain and 
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maintaining that level, with alternating hills and valleys, 
for the next ten miles. (Fit. 4A). Ina direction slightly 
north of west of WKNB-TV, the mountainous ascent is 
even more precipitous, climbing rapidly to elevations 

of over one thousand feet in less than ten miles, dipping 
then to about five hundred feet, and rising again to 

almost five hundred feet in less than 25 miles from 

New Britain. The City of Torrington (pop. 27,820), 
which is only about 16 miles from New Britain, is located 
in the valley between these hills (Fig. 4B). In the direc- 
tion generally east of Hartford, similar rough terrain 
conditions prevail, the elevations rising to almost one 
thousand feet approximately 18 miles east of New Britain 
(Fig. 4D) and then dropping off in alternate hills and valleys, 
in some of which are located large communities such as 
Willimantic (pop. 13,586). On the other hand, the terrain 
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roughly north and south of Hartford is generally more 
level (Figs. 4G, 4H). 

b. Field intensity measurements on the existing 
UHF stations in the area show that, even projected to 


operating power of one megawatt and the use of antennas 
having a height of one thousand feet above average ter- 

rain, UHF television service in Connecticut would be 
severely limited by terrain factors. Thus, in substantial 
areas of Connecticut, tens of thousands of residents are 
restricted either to one television signal or are com- 

pletely lacking in television service. Even assuming 
operation of all television stations with maximum facilities, * 
there are approximately 54,584 persons living in an area 

of 123 square miles who cannot receive a satisfactory 
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signal and hence reside in what is known as a "white area" 
(Exh. 2, Table V). Included in this "white area" are sub- 
stantial communities such as Torrington (pop. 27,820), 
Winsted (pop. 8,781, and Willimantic (pop. 13,586) which, 
because of their location behind ridges or hills, are unable 
to receive service from UHF stations or relatively distant 
VHF stations, like WNHC-TV at New Haven, Connecticut 


* As used in these comments, the term "maximum facilities" 
means a power of 100 kw for low-band VHF, 316 kw for high-band VHF, 
and 1 megawatt for UHF, and antennas having heights: of one thousand 
feet above average terrain. 
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(Exh. 2, Fig. 8). Substantially all of these pavbons will 
receive television service from Channel 3 at Hartford, 
thus eliminating the ''white area" in Connecticut (Exh. 2, 
Table V). None of these persons would obtain a television 
signal, however, if a UHF channel were substituted for 
Channel 3 at Hartford (Exh. 2, Table V). There area 
minimum of 103,037 additional Connecticut residents 
residing in an area of 884 square miles who would be 
limited to the reception of but one television signal 
even with all stations operating with maximum facilities 
(Exh. 2, Table V). All of these 103 ,037 persons would 
receive a second television signal from Channel 3 at 
Hartford, whereas none would obtain a second service 
from a UHF substitute (Exh. 2, Table V). 
c. The graphic representations of the median field 
intensities and the limited number of locations at which 
| the UHF signals measured in the foregoing survey were 
| of usable quality (Figs. 5-A to V, 9-A to I) eloquently 
attest to the extreme inferiority of UHF television service 
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in Connecticut. These graphs reflect the disastrous effect 
of Connecticut's hilly terrain east and west of Hartford on 
the maximum operation of UHF stations. In the field in- 
tensity tabulations, stations such as WKNB-TV and WGTH- 
TV were shown to deliver a generally acceptable signal, 
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according to minimum viewing standards, in restricted 
areas north and south of Hartford (Figs. 5-A, 6-G, 6-I) -- 
although even under these optimum conditions the average 
field intensity of the stations fell far below the theoretical 
values which would be indicated by the coverage curves 
embodied in the Commission's Rules 3.683-5. When these 
stations were measured in an easterly and westerly direction, 
however, the field intensity readings were so uniformly poor 
as to render their signals virtually useless after the first 
several miles from Hartford. For instance, ona line al- 
most due east of WKNB-TV, it was found that its signal 
dropped below the minimum acceptable level less than 18 
miles from the transmitter site. (Fig. 6-B). This is pre- 
cisely where the terrain peaks to almost one thousand feet, 
as already pointed out (p. 16) in describing Figure 4D. 
Similarly, in a line almost due west of WKNB-TV its 
signal became unusable, for all practical purposes, at 


20 miles (Fig. 6-F). Measurements in an easterly and 
westerly direction from WGTH-TV at Hartford confirmed 
the WKNB-TV showing. * 


* A vivid and practical corroboration of the conclusions of the field 
intensity survey is found in newspaper reports of the development of a 
‘community antenna system at Torrington, Connecticut, which has been 
deemed necessary by the residents of that community in order to obtain 
‘minimal television service. Torrington is less than 20 miles from both 
the WGTH-TV and WKNB-TV transmitter sites. 
: Similarly, confirmation of the survey's indication that UHF signals 
cannoi be received even by viewers with modern converted sets, in many 
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areas which are theoretically well within the service'contours of Con- 
necticut UHF stations, is contained in a number of recent letters to the 

Z Commission. Copies ‘of several of these letters and resolutions are 
attached as Exhibit A. | 
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d. On the other hand, a station operating on Channel 
3 at Hartford would deliver an effective television signal 
to almost all of the residents of Connecticut (Exh. 2, 
Table V). The graphs of the low field intensity readings 
east and west of Hartford on UHF stations are corroborated 
by the small percentage of locations where a usable signal 
was found in the same directions; and when this showing is 
compared with that of the VHF signal from WTIC-FM, the 
UHF signal is found to be markedly inferior. For instance, 
the engineering measurements showed that in an area east 
of Hartford in which the WKNB-TV signal became virtually 
unusable for the great majority of time after the first 20 
miles, the corresponding signal from WTIC-FM maintained 
a usable value at substantially all locations out to a point 





. 3 about 41 miles from the transmitter site, and continued to 

be reliable even beyond this point at the majority of locations 
(Exh. 2, Fig. 9B). The same significant results occurred 

in a comparison of the WKNB-TV signal with that of WTIC-FM 
in a westerly direction, the former becoming virtually un- 
usable at 20 miles and the latter continuing to provide an 
effective and reliable signal to a distance of about 34 miles 
(Exh. 2, Fig. 9D). When WGTH-TV was compared with 
WTIC-FM in the same directions, the same extreme dis- 
parity of service appeared (Exh. 2, Figs. 9G, 90). 
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e. From the foregoing, the conclusion is clear that 
the densely populated areas surrounding Hartford, as well 





[103] 





20 





as the regions in the western and eastern, northwestern 





and northeastern corners of the state, are peculiarly un- 





suited because of terrain factors to UHF propagation. As 





a corrollary of this conclusion, it is certain that the sub- 
stitution of a UHF for VHF Channel 3 at Hartford, Con- 
necticut would preclude television service to 56,184 people 
in the State of Connecticut whether or not these persons 
made the necessary efforts and incurred the necessary 
expenses of converting their receivers for UHF and in- 
stalling expensive UHF antennas. Furthermore, the sub- 
stitution of a UHF for VHF Channel 3 at Hartford would 
limit a minimum of 103,037 additional persons to a single 
television service. Indeed, in view of the inferior propa- 
gation characteristics of Channel 61 (discussed below) and 
the fact that two UHF stations already operate at Hartford, 
it cannot be denied that an additional UHF channel at Hart- 
ford, together with the elimination of Channel 3, would be 
a disastrous blow to many tens of thousands of Connecticut 
residents. The UHF channel at Hartford would not add to 
or extend television service in any way to the Connecticut 


viewers. 
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2. Particular Disadvantages of Channel 61 in the Hartford Area 

7 The preceding conclusions are based on actual field intensity 
measurements made by the consulting engineers on the lower band UHF 
frequencies now being used by WGTH-TV (Channel 18), WWLP (Channel 
22), and WKNB-TV (Channel 30). In this proceeding, it is proposed to 
replace Channel 3 at Hartford with Channel 61, a frequency higher in 

the UHF band than that used by any existing television station in the area. 
This frequency, however, has been tried and discarded by Station WWLP, 
in Springfield, Massachusetts. That station operated on Channel 61 for 
more than two years in an area with terrain similar to that around Hart- 
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ford.* In pleadings submitted to the Commission ina rule making pro- 
posal by WWLP seeking to substitute Channel 22 for Channel 61, that 
station submitted an affidavit from its chief engineer establishing that 
Channel 61 is distinctly inferior, even to the lower band UHF channels, for 
at least two reasons. In the first place Channel 61 proved to be unusually 
susceptible to absorption by vegetation and building structures -- to sucha 
degree as to render it virtually non-competitive even with other UHF fre- 
quencies. Second, Channel 61 was found to be highly unsatisfactory, and its 
signal proved to be extremely vulnerable to noise and "snow" resulting from 
wet lead-ins. A copy of this affidavit is attached hereto as Exhibit B. 

* Like Hartford, Springfield is on the Connecticut River , with rough 


and hilly country to east and west. 
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In view of WWLP's unsatisfactory experience with Channel 61 in the 
Springfield area, it may be predicted with certitude that this channel, if 
allocated to Hartford, would add nothing whatsoever in the way of television 
service to vast areas in eastern and western Connecticut which now des- 
perately need service. 

3. The Conversion Problem : 

Another important question arising from the proposed substitution of 
Channel 61 for Channel 3 requires a determination of the number of tele- 
vision receivers in the area involved which are not equipped to receive both 
UHF and VHF signals, for as to every such unconverted receiver, the re- 
assignment of Channel 3 means the total loss of a potential television serv- 
ice. : 
Fortunately, reliable data estimating the present state of conversion 
in much of Connecticut is available to the Commission in recent surveys 
taken by the American Research Bureau and summarized by TBSC in the 
Comments submitted by it in May, 1955 in Docket 11336. These surveys 
have been corroborated by evidence submitted by the National Broadcasting 
Company in the recently completed hearing on its application for the pur- 
chase of the radio and television stations (WKNB and WKNB-TV) owned by 
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the New Britain Broadcasting Company (Dockets 11399-11400, NBC 
Ex. 2, pp. 50-52). 

These surveys show without any question that the extent of con- d 
version in the area which would receive a Grade B signal from Channel 3 
at Hartford varies from virtually 100% in some localities to virtually 0% 
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in others. In and around the City of Hartford itself, more than 80% of 
all television homes were equipped to receive UHF signals as long ago as 
February, 1955, anda more recent estimate reveals that 93% of the 
Hartford television homes can receive UHF signals. * (Dockets 11399- 
11400, NBC Ex. 2, p. 51.) Similarly, the conversion rate is extremely 
high, and approaches 100%, in Hampden County, Massachusetts, where 
the stations operated by the Hampden-Hampshire Corporation and the 
Springfield Television Broadcasting Corporation are located. 

On the other hand, substantial populations and areas which would 
receive service from Channel 3 at Hartford have to date achieved little 
conversion to UHF. These areas include some of Connecticut's largest 
and most important cities, such as Waterbury (pop. 104,477), New Haven 
(pop. 164,443) and New London (pop. 30,551). In these major cities and 
the areas surrounding them all available surveys indicate that virtually 
no television homes are equipped to receive UHF signals. ** 


aa TBSC has ascertained by interviews with local distributors and 
retailers of television sets that all sets sold in Hartford have been 
equipped with all-wave receivers for several years. 


** NBC's research confirmed the above estimates as to larger cities 

by showing a similar almost complete lack of conversion in smaller, but 
nonetheless important, Connecticut towns such as Naugatuck (pop. 17,445), 
Hamden (29,715), Guilford (5,092) and Meriden (44,088) (Dockets 11399- 
11400, NBC Ex. 2, p. 50). The population of these towns and the larger 
cities enumerated above is approximately 400,000 persons, or about 1/5th 
of the population of the entire State of Connecticut. 
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In addition to large and important cities in the State of Connecticut 
which to date are wholly without television sets equipped to receive UHF, 
surveys indicate that the vast majority of Connecticut's rural population 
is also unequipped for UHF reception. According to the 1950 Census a 
total of 448,638 persons, equivalent to almost 25% of the population of 
the entire State of Connecticut, resided in rural areas. * About half of 
this substantial rural populace is scattered over four counties in the 
northwest and eastern parts of Connecticut which are heavily wooded, and 
where the relatively sparse settlements are separated by unusually rough 
and hilly terrain (Litchfield, Tolland, Windham, and New London Counties). 
According to the latest reliable estimates, there has been no conversion to 
UHF television at all in New London or Windham Counties, only 10% in 
Litchfield County, and only 50% in Tolland County (Dockets 11399-11400, 
NBC Ex. 2, p. 52). Thus, it seems clear that the vast majority of Con- 
necticut's farm and country populace to date has not invested in the equip- 
ment necessary to make reception of UHF television programs possible 
because no signals are available. 

Residents of these important communities and sparsely settled rural 
areas must depend entirely for television service on Connecticut's sole 
operating VHF station, WNHC-TV at New Haven, and on unreliable 
signals from distant VHF stations in other states. The advent of service 


* The census classified as rural residents all persons not living in in- 
corporated communities of 2500 or more, in urban "fringe areas" around 
cities with populations of more than 50, 000, or in unincorporated places 
of 2500 inhabitants or more outside any urban aia 1950 U.S. Census, 


Booklet P-A7, p. vii. 
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from Channel 3 at Hartford will provide these important communities 
with a first choice of local (i.e. , Connecticut) television service. 
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B. Non-Technical Considerations: Greater Need of 
Hartiord for nne 


The foregoing paragraphs have been wholly directed to the technical 
and engineering considerations which are required to be taken into account 
by the Commission in any determination, under Section 307(b) of the Act, 
whether to delete Channel 3 from its present assignment at Hartford. The 
extreme unsuitability of the Hartford area for UHF television propagation, 
the peculiar operating disadvantages inherent in the proposed assignment 
of Channel 61 at Hartford, and the conversion problem which still exists 
in many parts of Connecticut constitute the proposed reassignment an un- 
fair, inefficient, and inequitable one from any standpoint. 

In addition to these engineering considerations, other factors, ofa 
non-technical nature, must also be taken into account in determining 
whether the proposed amendment of the Commission's television table 
would be consistent with the provisions of Section 307(b) of the Communi- 
cations Act. These factors require consideration of the relative popula- 
tions and areas involved, of the presence or absence of local service to 
these areas, of the extent of outside television service to these areas and 
populations, and of other public interest factors, such as any substantial 
expenditures on the part of the public which would be involved in effectuat- 
ing the proposed reassignment. The following paragraphs will discuss 
these matters. 


[109] 
‘1. Population and Area Considerations 
The cities of Hartford and Providence had 1950 populations of 

177,397 and 248,674, respectively.* In the case of Hartford, the popula- 
tion increased 6. 7% between 1940 and 1950, whereas the population of 
Providence declined 1.9% during the same period. Not only is Hartford 

growing but its economic life is more vigorous. One of the best indica- 
tions is bank debits, as reported by the Federal Reserve Board, which 
are twice as large as in Providence; and postal receipts in Hartford are 
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also larger than in Providence (Exh. C). Hartford is, therefore, second 
only to Boston in all New England in the volume of business activity. 

The 1950 population of the State of Connecticut was 2,007,280; the 
1950 population of Rhode Island was 791,896. Connecticut has a total 
land area of 4,899 square miles, as opposed toa total land area in Rhode 
Island of 1,058 square miles. Thus, Connecticut has approximately three 
times the population of Rhode Island, and is almost five times as large. 
Despite this fact, the Commission's "Sixth Report and Order" reserved 
only two VHF television channels for the entire State of Connecticut and 
allocated the same number of channels to Rhode Island; and if the present 
proposal of the Commission were carried out, the result would be even 
more unfair to Connecticut by taking one of its two assigned VHF channels 
and giving it to Rhode Island. i 


* Data submitted by TBSC in Docket 11336 in May 1955, showed that 
a total of 85 cities in the United States with populations smaller than the 
population of Hartford were allocated at least one VHF channel in the 
"Sixth Report and Order". Six of these cities were allocated three VHF 
channels, 37 two, and 42 one. | 
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In relative location within their states, the cities of Hartford and 
Providence are noticeably different. Hartford is located in approximately 
the center of the State of Connecticut, anda transmitter at the site pro- 
posed by TBSC will be ideally placed to render service to substantially all 
of the residents of the state. On the other hand, because of the Commis- 
sion's minimum spacing requirements, the transmitter location for 
Channel 3, if it were assigned to Providence, would have to be near the 
seacoast approximately two miles northeast of Hopkinton, Rhode Island. * 
(Exh. 1, Fig. 2). Since measurements cannot be made of the service from 
Channel 3 at this point, a comparison of the coverage to be expected from 
the transmitter at Hopkinton, Rhode Island, with the coverage to be ob- 

_ tained from the transmitter adjacent to Hartford must be based on com- 
puted figures. From the location proposed by TBSC at Hartford, 
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Channel 3 would provide Grade A interference free service to a total of 

1, 648, 560 persons living in an area of 4072 square miles. On the other 
hand, if Channel 3 were allocated to Providence, it would deliver Grade A 
interference free service to about one-half of the population which could 
be served from Hartford, 833,184 persons, living in a land area of 2355 
square miles (Exh. 1, Table II & IV). Approximately 42% of the Grade A 
interference free service area of Channel 3 at Providence would be ex- 


pended over open water, whereas all Grade A service of Channel 3 at 


Hartford would be over highly populated 


* No site legally available for Channel 3 would provide city grade 
service to more than one-fifth of the City of Providence, as required by 
the Commission's Rules. See Part I, below. 
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land areas (Exh.1, Table II & IV). Channel 3 at Hartford would provide 

a Grade B interference free service to 2, 322, 932 persons residing in 
7,539 square miles. On the other hand, the use of Channel 3 at Provi- 
dence would provide a Grade B interference free service to only 1, 794, 578 
persons residing in 4,323 square miles (Exh.1, Table II & IV). More than 
half (56%) of the Grade B interference free service area of Channel 3 at 
Providence would be dissipated over open water, whereas only 13% of the 
proposed TBSC Channel 3 operation at Hartford would be over water (Exh. 
1, Table II & IV). 

As the engineering survey referred to above shows, Channel 3 
operating from Hartford would provide a first or second VHF service to 
tens of thousands of residents of the State of Connecticut who because of 
terrain factors are deprived of any service or limited to the reception of 
but a single television service. 

2. Other Television Services Available to Hartfordand Providence Areas 

In its interpretation of Section 307(b) of the Communications Act, 
the Commission has consistently adhered to the sound principle that the 
various states and communities are entitled to reasonable equality of 
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. 4 broadcast services, including both locally originated services and those 

| received from other communities. Accordingly, an important criterion 
in determining whether or not the amendment proposed in this proceeding 
should be adopted is the extent to which Hartford and Providence, and 

the areas surrounding the two cities, receive other television service, 
either locally originated or from other nearby communities. 
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Any consideration of the extent to which Hartford and its surround- 
ing area receives other broadcast services must take account of the en- 
gineering deficiencies of UHF propagation which have been shown to exist 

‘in aggravated form in the area. As the engineering survey attached 
hereto shows, service from UHF stations to the hilly Connecticut terrain 
is occasional, spotty, and.unreliable at best. Although two existing UHF 
stations are located in or near Hartford, and part of the area north of the 
city receives some service from two other UHF stations in the Springfield, 
Massachusetts area, it would be wholly improper to say that the area 
which is adjacent to Hartford receives service from these four UHF 
stations in view of their manifest technical deficiencies. Consequently, 
the only existing television service which may realistically be considered 
as available to large areas is that received from Channel 8 at New Haven 
(WNHC-TV). Channel 3 at Hartford would provide a first local VHF serv- 
ice to that city and a second local Connecticut VHF service to most of the 
State of Connecticut, including substantial populations which because of 
terrain factors are doomed not to receive television service at present or 
in the future, or will be limited to but one television signal. As shown in 
the attached engineering exhibits, even Channel 8 does not provide mini- 
mum service to a number of heavily populated areas of Connecticut, includ- 
ing such important communities as Torrington, Willimantic , and Winsted. 





[113] : 
By contrast with Hartford, the Providence area receives a plethora 
of reliable VHF television services. In the City of Providence itself, 





aw . 
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there are two established, locally owned and operated television stations, 
WJAR-TV (Channel 10) and WPRO-TV (Channel 12). Providence already 
enjoys a choice of reliable local television program services, available 
to everyone who owns a receiver. In addition to its local stations, Provi- 
dence receives television service from no less than three operating 
stations in Boston, including WGBH-TV, Boston's non-commercial educa- 
tional television station, and will shortly receive service from Channel 5 
in that city and from Channel 6, recently allocated to New Bedford, 
Massachusetts. * 

7 In summary, the Hartford area is now served generally by only one 
VHF station located at New Haven and will receive only a partial service 
of a spotty technical quality from two UHF stations located in Hartford 
and New Britain and from two other UHF operations in Massachusetts 
even when they operate with maximum facilities. Channel 3 would 
provide Hartford with its first local VHF service and substantially all 

of the State of Connecticut with its second such service. In contrast, 

the entire Providence area now receives service from two locally owned 
VHF stations, and in addition the City of Frovidence and much of the 
surrounding area receives or will receive dependable VHF signals from 


* Applications for the use of Channel 6 at New Bedford have been 
filed by Wilson Broadcasting Corporation (BPCT-2232) and E. Anthony 
& Sons, Inc. (BPCT-2233) and are now pending before the Commission. 
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a total of five other VHF stations, four of which are located in Boston 
and the fifth in New Bedford, Massachusetts. 

In connection with the other services available to Hartford and 

Providence, it has been suggested, * and will doubtless be urged by in- 
terested parties in this proceeding, that Providence needs a third local 
channel in order to assure the viewer's in that market of access to pro- 
‘grams of all three national television networks. Proponents of this 
argument seriously urge that the need for three VHF frequencies in 
1 markets such as Providence justifies the deletion of the only VHF 
frequency allocated to a city of the size and importance of Hartford and 
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one of the only two VHF frequencies allocated to the State of Connecticut. 
This argument, however, has no validity whatsoever when viewed in light 
of pertinent public interest considerations. Instead, it arises solely from 
the business desire of the third national network, wherever possible, to 
obtain local affiliates with facilities competitively equal to those of its 
two rivals. : 

The fallacy of the foregoing argument, at least in the case of Provi- 

dence, arises from the fact that, of all program types, the one which 
is peculiarly non-local in character is network program service. As 
far as the viewers are concerned, popular network programs may be 
originated either in their own city or in another city as long as they are 
reliably provided by stations which can be seen. As shown above, the 
viewers of Providence, in addition to their two local stations, will receive 
* See, for instance, Comments of American Broadcasting Company 
submitted in Docket 11532, December 15, 1955. : 

[115] 
reliable program service from at least four commercial and one non- 
commercial television stations. There is no doubt that at least one of 
these stations will be affiliated with the American Broadcasting Company. 
Thus the programs of all three networks will as a practical matter be 
available to the viewers of Providence. 

* *k * 

[118] 

II. 


THE PROPOSED AMENDMENT TO THE COMMISSION'S RULES 
WOULD BE INCONSISTENT WITH THE COMMISSION'S EXIST— 
ING ENGINEERING STANDARDS OF TELEVISION AL TION 


The allocation of Channel 3 to Providence could not be accomplished 
without violation of the Commission's existing engineering standards or 
modification of at least one outstanding authorization to an operating tele- 
vision station. The engineering bases for this conclusion are set out fully 
in the attached engineering affidavit of Mr. Ring (Exhibit 1) and may be 
briefly summarized here. 

Prior to the recent amendment of its television allocation rules, 
Channel 3 could not have been assigned to Providence, Rhode Island be- 


+. 
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cause the distance between the center of Providence and the nearest adja- 
cent channel station (WGBH-TV, Channel 2, with transmitter located south 
of Boston at Milton, Massachusetts) would have been less than the 60-mile 
minimum specified in Section 3.610(c) of the Rules. By order adopted 

- July 19, 1956 in Docket 11714, however, the Commission amended Section 
3.611 of its Rules by the addition of a new subsection (Section 3.611(a)(4)), 
providing that a channel may be assigned to a community which does not 


_ meet the minimum spacing requirements if it can be shown that a trans- 


- mitter site is available which would meet the minimum requirements and 
the minimum field intensity requirements of Section 3.685. The latter 
regulation provides without exception, waiver, or qualification, that all 

- television transmitters operating on 
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_ Channels 2 to 6 must be so located as to provide a minimum field intensity 
of 74 dbu over the entire principal community to be served. Under the rule 
making proposed in this case, Providence is to be the principal community 
_to which Channel 3 would be assigned. As the attached engineering affidavit 
shows, there is no point at which a transmitter could be located so as to 
- provide a minimum field intensity of 74 dbu over more than one fifth of Provi- 
dence without at the same time violating the Commission's minimum spacing 
_ requirements as to WGBH-TV in Boston. In order to cover all of Provi- 
dence (not even counting the thickly populated adjacent communities of 
Pawtucket and Central Falls) with a city-grade signal it would be necessary 
to locate the transmitter at a site approximately four miles within the area 
_to which WGBH-TV is protected from adjacent channel operations by the 
Commission's minimum separation requirements (Exh. 1). 

Moreover, as Mr. Ring's affidavit shows, the operation of Channel 
3 at Providence, even from a site 60 miles south of the WGBH-TV trans- 
mitter, would be subject to serious adjacent channel interference, not only 
in the entire area north and east of the City of Providence in the direction 
of Boston, but well within the City of Providence itself. Over one-third 
(37%) of Providence, or 92,000 residents of the city, would lack Grade A 
‘service from Channel 3 (Exh. 1). Conversely, Channel 3 would cause 
serious objectionable interference to the service areas of WGBH-TV and 
WBZ-TV in and south of Providence, with a very substantial resulting loss 
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of service from these two Boston stations. Whereas WBZ-TV now 
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renders service to all of Providence, the allocation of Channel 3 to Provi- 
dence would cause interference to WBZ-TV's signal throughout practically 
all of the entire city, as well as to its signal in the heavily populated area 
to the south of Providence (Exh. 1). In addition, interference would re- 
sult to WGBH-TV, assuming maximum facilities for the station, to the 
extent that it would lose service to 63% of Providence, as well as the 
area served to the south (Exh. 1). The interference from Channel 3 at 
Providence would penetrate within the Grade A contours of WBZ-TV and 
WGBH-TV to distances of five and seven miles, respectively (Exh. 1). 
Thus, the allocation of Channel 3 to Providence would not comply with the 
Commission's city grade requirements and would provide a service to only 
two-thirds of the city while at the same time destroying or rendering im- 
possible two other VHF television services to Providence and large areas 
served to the south of Providence. ! 

For the foregoing reasons, it is clear that the amendment proposed 
by the Commission in this proceeding could not be adopted without serious 
degradation of existing broadcast service in the Boston-Providence area 
and violation of sound and fundamental principles of the Commission's allo- 
cation standards. The adjacent channel interference involved would be such 
that Channel 3 at Providence could in no sense be deemed a competitive 
channel with the other two television frequencies now allocated to that city 
and would only lead to further degradation of the Commission's minimum 
mileage separation requirements, with corresponding substantial additional 
deterioration of WGBH-TV and WBZ-TV service through ad- 


[121] 
ditional adjacent channel interference. 
The impossibility of assigning Channel 3 to Providence as proposed 


in this proceeding in conformity with the Commission’ s engineering stan- 
dards has been recognized even by the party which originally proposed the 
reassignment of this channel to Rhode Island. Ina Petition filed November 
23, 1956, Channel 16 of Rhode Island, Inc. (Channel 16) concedes the 
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engineering obstacles in the way of the proposed reassignment, and sub- 
mits the wholly unmeritorious counterproposal that the channel be allocated 
to one of six alternate cities to the south of Providence, one of which 
(Narragansett Pier) has a population of only 1, 247 and all of which are 
relatively small in size. 

The disadvantages of this counterproposal are so obvious as to re- 
quire little comment. None of the communities specified by Channel 16 is 
large enough to warrant the removal of Channel 3 from Hartford. Nor do 
they, taken collectively, have any common interests sufficient to entitle 
them to "hyphenated"' status under the Commission's allocation philosophy, 
or to justify the reservation to them of an important VHF channel. 

Of the three communities on the seacoast specified by Channel 16 
as possible "principal cities" for the location of Channel 3, two, Westerly 
and Narragansett Pier, are small unincorporated places (populations 8, 415 
and 1, 247, respectively) with no ascertainable need for any local television 
Station, much less one operating on a scarce VHF frequency. The third 


community specified, Newport (population 37, 564), is located 
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on an island, not easily accessible from the mainland, where the wide 
area signal from Channel 3 would be largely wasted over open water and 
uninhabited sand dunes. Indeed, the allocation of the channel to any of the 
six cities would result in a large percentage of the signal being dissipated 
‘ over water. 

On the other hand, the communities specified as possible locations 
for Channel 3 in the north, Granston, Warwick, and West Warwick (popu- 
lations 55, 060; 43, 028; and 19,096, respectively), are all actually a part 
of the Providence urbanized area. ? As suburbs of Providence, they have 
no particular needs or characteristics of their own entitling them to local 
television service under Section 307(b) of the Communications Act. 

7 All of the communities specified by Channel 16 now receive ample 
VHF television service and will receive even more in the near future. In 
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addition to service from Boston stations, both Providence stations, of 
course, provide local outlets for the suburbs of Cranston, Warwick, and 
West Warwick, and both provide a Grade A signal to all of the communities 
in southern Rhode Island. When Channel 6, recently allocated to New 
Bedford, begins operation the entire area will receive an additional VHF 
signal. Under the circumstances, when compared with the desperate need 
of Hartford and the surrounding area for additional VHF service, none of 
the communities specified by Channel 16 has the slightest entitlement to 
the proposed reallocation. 3 


* 1950 U.S. Census of Population, Bulletin P-A39, Table 9. 
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The counterproposal of Channel 16 on its face is designed to give 
only lip-service to the Commission's rules and allocation plan by en- 
deavoring to avoid the failure of the proposed Providence allocation to 
comply with the city grade of service requirements. But the allocation of 
Channel 3 to any one or all of the six cities would not increase in any 
respect whatsoever the signal of Channel 3 in Providence. Unlike the Irwin, 
Pennsylvania allocation of Channel 4 where city grade service would be 
rendered over all of Pittsburgh, the allocation of Channel 3 to any of the 
six cities would result in city grade service to only one-fifth of Providence, 
Grade A service to less than two-thirds of Providence, and serious adjacent 
channel interference to the signals of two Boston stations in Providence it- 
self, as well as in surrounding areas. It is submitted that the counter- 
proposal is a patent attempt to engraft an artificial allocation to the tele- 
vision structure, is completely lacking in any justification of the proposed 
removal of Channel 3 from Hartford, where it is greatly needed to serve 
"white areas", or under-served areas, and is as unmeritorious as the 


proposal to move Channel 3 to Providence. 
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EVEN IF THE COMMISSION'S STATED OBJECTIVE OF IM- 
PROVING COMPETITION HAD A PROPER LEGAL BASIS, 
THE ELIMINATION OF CHANNEL 3 FROM HARTFORD 
WOULD REDUCE RATHER THAN IMPROVE COMPETITION 


[131] 
B. Prospects of Other UHF Stations 

As noted, all existing UHF stations in the Hartford area will with- 
out question be the beneficiaries of the ownership and operation of WGTH- 
TV and WKNB-TV by the two major national networks, through stimulated 
conversion of receivers and because of the fact that the most desirable 
network television programs will as a result be availableonly on UHF. 
The two Springfield UHF stations, WHYN-TV and WWLP, now have affilia- 
tion agreements with CBS and NBC respectively, and the owner ship of the 
two Hartford UHF stations by these two networks will automatically en- 
sure a continuation of these affiliations, since the Hartford UHF stations 
cannot adequately serve the viewers of the Springfield area. Thus, of the 
four UHF stations which originally petitioned the Commission for the 
deletion of Channel 3 from Hartford, all are assured of being able to ob- 
tain in the future desirable programs from the two major television net- 
works. As TBSC has repeatedly pointed out to the Commission in earlier 
related proceedings, the UHF stations in the Hartford area have excellent 
present and future prospects. The prosperity of the Springfield stations 
has been emphasized once again in recent weeks by earnings and dividend 
reports from station WWLP, owned and operated by the Springfield Tele- 
vision Broadcasting Corporation at Springfield, Massachusetts. Although 


the licensee of this station has consistently predicted economic disaster 
if Channel 3 is utilized at Hartford, the earnings figures of WWLP disprove 
any such prediction. WWLP earned a net profit of $82, 652 for the six- 
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* 
month period ending June 30,1956. Significantly, the major portion of this 
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income was derived from national spot, local, and regional television 
sales, rather than from network sources, although WWLP receives both 
NBC and ABC network programs. The only justifiable inference from 
these facts is that it will be Channel 3, rather than the UHF stations, 
which will suffer the competitive disadvantage. : 

Moreover, the stimulus of competition from Channel 3 in the Hart- 
ford area will affirmatively assist in the development of UHF. Itisa 
matter of common knowledge that UHF broadcasters as a whole, with very 
few exceptions, have failed to take advantage of the maximum operating 
facilities which are available to them under the Commission's engineering 
standards. In this connection, TBSC has made a study of the 98 UHF 
stations operating as of July, 1956, at which time the maximum operating 
power available for UHF was 1000 kw. Of these 98 stations, only 4 were 
operating with maximum power, 6 were operating with power between 300 
and 500 kw (30% to 50% of the maximum), 58 were operating at powers 
between 20 and 300 kw (2% to 30% of the maximum), and no less than 30 
were operating at powers of less than 20 kw, or 2% of the maximum then 
authorized. - 


* Television Digest, November 3, 1956, p.14. 


** Television Digest Factbook, Fall-Winter Ed.1956. In addition to the 
4 UHF stations operating at maximum power in July 1956, 2 others (WGBI, 
Scranton, Pa. and WBUF, Buffalo, N.Y.) were authorized to go to a 
thousand kilowatts but had not yet done so. Since the Commission raised 
the maximum authorized operating power for UHF stations from 1000 kw 
to 5000 kw on August 1, 1956, .2 UHF stations (WILK, Wilkesbarre, Pa. 
and WJMR, New Orleans) have been granted aaoulty t to operate in excess 
of 1000 kw. 
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, The UHF stations in Connecticut are good examples of this general 
failure to take advantage of anything approaching maximum facilities. 
Station WATR-TV at Waterbury operates under a Special Temporary 
Authorization with the minimal power of 24.5 kw. Stations WHYN-TV 
and WWLP operate with powers of 182 and 206 kw respectively. Station 
WGTH-TV, Hartford, operates with a power of 187 kw. Of all the UHF 
stations in the Hartford area, only WKNB-TV has announced plans to 
take advantage of the hither power authorized by the Commission -- and 
even these plans are contingent upon the approval of the sale of the 
station to NBC. 
IV. CONCLUSION 

In the foregoing comments, TBSC has directed the Commission's 
attention to the major factual considerations requiring the retention of 
Channel 3 at Hartford. This decision cannot be based on a consideration 
of private economic and competitive factors as between existing tele- 


vision stations, but on the traditional public interest considerations 


embodied in court approved interpretations of Section 307(b) of the Com- 
munications Act. According to all of these standards, it would be unjust, 
inequitable, and inefficient to delete Channel 3 from its present assign- 
ment at Hartford and substitute therefor Channel 61. This is so because 
of the inherently unsatisfactory coverage characteristics of UHF in 
Connecticut; because of the substantial ''white areas" which exist and 
would continue to exist; because of the large number of people who will 
continue to be limited to one service without the utilization of Channel 3; 


[134] 
because of the particularly poor propagation characteristics of Channel 61 
in that region, as proved by past experience; and because of the large 
number of viewers who have not and will not convert to UHF in areas 
where there are no UHF signals. Also, all pertinent considerations of 
relative population, land area, and other services available, both local 
and from nearby communities, indicate a greater need for Channel 3 in 
Hartford than in Providence and in Connecticut rather than in Rhode Island. 
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Finally, it has been shown that, independently of all pertinent 
considerations under Section 307(b) of the Communications Act, the 
amendment proposed by the Commission in this proceeding cannot be 
adopted because of the violation of the Commission's Rules requiring 
city grade service over all of Providence. Moreover, if Channel 3 were 
allocated to Providence, less than two-thirds of Providence would receive 
even Grade A service from a station using the channel, and serious 
interference to two existing stations in Boston would result. The counter- 
proposal to allocate Channel 3 to one of six small Rhode Island communities 
near Providence is equally unmeritorious and results in no better service 
to Providence than if Channel 3 were allocated to Providence itself. 

In addition to the foregoing evidence, which should be dispositive 
of the issue raised in this proceeding, reference has also been made to 
the competitive and economic factors now applicable to television stations 
in the Hartford area, and to the unique situation arising out of the fact that 
the only two commercial UHF stations at Hartford now are or shortly will 
be owned and operated by the two major national television networks. If 
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the Commission is to take into account these economic factors, its con- 
clusion must also be that Channel 3's retention at Hartford is necessary 
to assure the development of an independent television station in the area 
capable of competing with the resources of the National Broadcasting 
Company and the Columbia Broadcasting System. Thus, economic and 
private factors as well as public interest considerations dictate that the 
amendment to the Commission's Rules proposed in oe proceeding 
should not be adopted. | 

In view of the overwhelming weight of the evidence requiring the 
retention of Channel 3 at Hartford, the removal of that channel merely 
because of the "fortuitous circumstance" that it was necessary to hold 
a long, drawn-out adjudicatory hearing to determine who should operate 
Channel 3 would be even more arbitrary in light of the Commission's 
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failure to consider "deintermixture" in other communities such as Corpus 
Christi, Texas and Miami, Florida, where the facts would appear to mili- 
tate far more strongly than at Hartford in favor of removing existing VHF 
channels. The "fortuitous circumstance" which has resulted in the in- 
ability of the viewers of Connecticut to obtain service from Channel 3 dur- 
ing the more than four years which have elapsed since it was allocated to 
Hartford does not provide any reason for denying them service from that 
channel in the future as well. Rather, the long delay should serve as an 
additional reason for the Commission to terminate the present proceed- 
ings as quickly as possible and to provide for the 
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speedy implementation of service from Channel 3 to Hartford. The last 
impediment standing in the way of that service is the rule making 
presently proposed, which has been shown to be totally without merit. 
Further delay in this matter, or removal of Channel 3 from Hartford, 
should not be countenanced, and the Commission should terminate this 
proceeding and remove the stay preventing service from Channel 3 at 
Hartford as expeditiously as possible. Only this course will carry out 
the Commission's objective stated in the Notice of Proposed Rule Mak- 
ing of "improving the immediate television situation" in the areas 
involved in this proceeding. 

Respectfully submitted, 

THE TRAVELERS BROADCASTING 

SERVICE CORPORATION 

/s/ Percy H. Russell 

/s/ Aloysius B. McCabe 


of 
_ Kirkland, Fleming, Green, Martin & Ellis 
800 World Center Building 
December 3, 1956 Washington 6, D. C. 
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1146] 
AFFIDAVIT OF GEORGE R. TOWNSEND, 
CHIEF ENGINEER OF WWLP, | 
REGARDING EXPERIENCE WITH UHF RECEPTION 

During the past two years I have been Chief Engineer of UHF 
station WWLP and in that capacity have had much experience with UHF 
broadcasting and receiving equipment. As a result of this experience, 
I am now convinced of the pronounced inferiority of WWLP's operating 
frequency (Channel 61) as opposed to other lower frequency UHF chan- 
nels. | 
WWLP was granted the first UHF station license and I conducted 
the proof of performance measurements necessary to obtain that grant. 
The high power transmission equipment employed by WWLP has been 
functioning excellently since the first month of initial shakedown. The 
technical problems which continue after two years of operation to be of 
major proportions are of propagation and reception. | 

Propagation on the Channel 61 frequencies is subject to severe 
shadowing, by not only hills and large buildings, but also by foliage and 
small housing structures. Although we have a high transmitter site, 
the terrain of Western Massachusetts denies us good line of sight into 
some nearby communities. 

It is an engineering fact that line of sight considerations become 
less pronounced as the frequency of transmission is decreased. I have 
proven this for myself in comparative tests which I have made on UHF 


| 
stations in the Western Massachusetts area. Signals which are 
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unusable at a normal antenna height on Channel 61 become excellent 
when the antenna is raised a mere ten or fifteen feet. This effect is 
much less pronounced on Channel 30. : 
I have made tests in a wooded area but within otherwise direct 
line of sight to Channel 61 at a distance of 6 miles. Fir trees in this 
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area reduced the signal to an unusable level, whereas a short distance 
to the side of the wooded area the signal was of calculated strength and, 
therefore, delivering an excellent picture. Channel 30, at a distance 
of 23 miles and in the same direction, produced a substantially lesser 
signal in the clearing but a superior one in the fir tree grove. 

Wet leadin problems are pronounced on Channel 61 and there is 
still no leadin manufactured that has overcome the difficulties. A re- 
cent heavy wet snow which clung to leadin reduced the picture from 
Channel 61 in my own home from one totally free of noise to a hardly 
usable picture. At this time I made comparative tests of the four UHF 
stations which I receive normally very well and was actually able to 
identify the station by the amount of noise or ‘snow’ in the picture, 
The noisest [sic] picture was Channel 61 (the highest frequency and 
nearest to my home) and the best picture, Channel 18 (the lowest fre- 
quency and farthest from my home) with the others falling into line. 
All this because of wet leadin. During this storm the station had nu- 
merous calls from irate viewers, many of whom were ‘convinced it 
was the station and would accept no other explanation. 
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As great as these problems seem, they are dwarfed by the one 
large shortcoming in higher band UHF reception. This deals with the 
problem of UHF converter functioning, both the almost universally 
used 6AF4 or 6T4 oscillator tubes and the function of operating over a 
band of frequencies of over 400 megacycles. These units are often 


capable of this when new. However, as they age, the performance 
deteriorates at the higher end first, and they often become totally in- 
operative on Channel 61 while performing satisfactorily on the lower 
channels. Sometimes the dividing line becomes pronounced. In my 
investigations I have found units which operate normally on Channel 55 
but which do not function at 36 megacycles higher on Channel 61. 

We have had, and continue to have, numerous complaints which 
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| 

single out WWLP as the station which 'has been having trouble lately’. 
I have the time to investigate only a portion of them but even so have 
investigated many in recent months. Almost invariably I find that the 
o viewer once received WWLP well but that recently the picture had be- 
- come ‘snowy’ or unusable. It is only natural that these people blamed 
the station rather than the converter when they were still receiving 
excellent pictures from competing UHF stations. | 

A new oscillator tube or mixer crystal almost always rectified 
the situation. This routine is so commonplace with me that I now carry 
6AF4 tubes in my pocket. : 
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It is difficult to educate the viewer that he should call a service- 
man if one of the UHF stations falter [sic], Even if this was possible, 
the viewer often might sacrifice (and often has) the reception of one 
fourth of the area stations when it involves the expenditure of $5. 00 
or $6. 00 for a service call. It seems unfair that the viewer must spend 
so much money so often if it can be prevented in any manner. Also it 


. | is unfair to WWLP to be so singled out to face this unfair competitive 

> situation alone. | 
/s/ George R. ‘Townsend 
i gineer 
. [Jurat] : 
; | 
[153] | 
Exhibit No. 2 | 
‘ ENGINEERING REPORT 


TERRAIN AND FIELD INTENSITY SURVEY 
OF THE HARTFORD AREA 


Frank H. McIntosh & Associates — 
¢ Consulting Radio Engineers 
777 14th Street, N. W. 
Washington 5, D. C. 
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_ CITY OF WASHINGTON ) 
‘DISTRICT OF COLUMBIA 8.8. 


ROBERT E. BALUTA, being first duly sworn upon his oath, de- 
poses and says: 
| 1. That he is a qualified and experienced radio engineer, a 
Registered Professional Engineer in the District of Columbia, and that 
he is a member of the firm of FRANK H. McINTOSH & ASSOCIATES, 
Consulting Radio Engineers with offices in the Wyatt Building, 777 Four- 
teenth Street, N. W., Washington 5, D. C. 

2. That his qualifications are a matter of record with the Fede- 
ral Communications Commission. 

3. That the firm of FRANK H. McINTOSH & ASSOCIATES has 
been retained by THE TRAVELERS BROADCASTING SERVICE COR- 
PORATION for a field intensity measurement program. 

4, That the attached Engineering Report has been prepared by 
him or under his direct supervision. Original check recordings were 
made by the affiant. The remainder of the recordings were made and 
analyzed by staff engineers, James R. Croy and Thomas J. Luckett. 

. 3. That all representations of fact contained in said Engineer- 
ing Report are based upon the affiant's information and belief, and he 
believes all such statements therein made or contained to be true and 


correct. 
/ s/ Robert E. Baluta 


|Jurat] 
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ENGINEERING REPORT 
This report has been prepared in behalf of The Travelers 
Broadcasting Service Corporation, licensee of WTIC, Hartford, Con- 
necticut. WTIC has a conditional final grant of Construction Permit 
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: 
to operate on Channel 3. ! 

This report includes certain terrain analysis of the areas sur- 
rounding Hartford. Field intensity measurements were made during 
the period between July and September 1956, of signals from VHF and 
UHF stations presently serving the State of Connecticut. 

The purpose of the investigation was as follows: 

a) To compare the television service from VHF and 

UHF maximum facility allocations in the Hartford area. 

b) To determine the applicability of FCC curves or 
tables for allocation purposes in the Hartford area, 
c) To determine the nature and extent of the VHF and 

UHF service in the State of Connecticut from existing stations, 

assuming the use of maximum facilities (1000 kw at 1000 feet). 

Conclusions appear at the end of the written text. 


[156] | 
Stations Considered : 
The stations considered in this analysis are tabulated in 
Table I below: 


TABLE I | 
Chan- plea ERP Ht. AAT 
Station Location nel_ cy(mcs) (kw =i (Ft. ) 
WCBS-TV New York, N. Y. 2 — 42, 1300 
WTIC(FM) Hartford, Conn. 243 96.5 8 705 
WRGB Schnectady, N. Y. 6 82-88 93 1020 
WHNC-TV New Haven, Conn. 8 180-186 316. 702 
WJAR-TV Providence, R. I. 10 192-198 316. 916 
WGTH-TV* Hartford, Conn. 18 494-500 187. 640 
WWLP Springfield, Mass. 22 518-524 206 700 
WKNB-TV Hartford, Conn. 30 566-572 210.4 971 
WHYN-TV Holyoke, Mass. 55 716-722 182, 460 
WATR-TV Waterbury, Conn. 53 704-710 24. 5 800 


WICC-TV Bridgeport, Conn. 43 644-650 180 | 700 
*Recently changed to WHCT. : 
* * * + 





[163] 
Analysis and Presentation of Data 
Radial measurement runs were first made of WGTH-TV and 

WKNE-TV, generally in the north, east, south and west directions. 

The trend of the measurements were observed while they were being 

- taken. After noting that propagation was generally better to the 

north and south than in other directions, these radials were continued 

: only a little beyond the limit of Grade B service with present facilities. 

- To the east and west, the radials were continued to the limit of meas- 

urement. Additional stub radial measurements were made of WGTH- 

_ TV and other stations in the area where their signals were found to be 
low. The locations of the various measurement runs are shown on 
Fig. 3. 

Terrain profiles have been plotted as Figs. 4A through 4L. 
The directions are similarly lettered on Fig. 3. Possible roads along 
which measurements could be taken were such, in some cases, that it 
was necessary to select profile directions which would encompass the 
areas rather than attempt to follow a portion of any particular measure- 
‘ment route. 


Along each measurement run, each mile section of road was 
analyzed for the median, maximum and minimum field intensities. 
‘Road mile sections were used so that a direct comparison of the field 


intensities of several stations could be made within the same section. 
The results of all data interpretation have either been indicated graphi- 


cally in exhibits or appear tabulated at the end of this report. 
* ok ae oe 


[165] 

Fig. 6 is a comparison of the service that would be rendered 
from Hartford using maximum facilities with either VHF or UHF. 
The service contours are plotted from the proposed site of WTIC-TV 
and are based on measurements of WKNB-TV. This measurement 
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data was used since the two transmitter sites are relatively close to- 
gether and the transmitting antenna height is presently almost 1000 
feet above average terrain (i.e. 971 feet). : 

* * ak % | 

[168] 

Figs. 7 and 8 show other present UHF and VHF services re- 
spectively, to the proposed Hartford coverage area within the State of 
Connecticut. Coverage would be available by WCBS-TV, but to a les- 
ser degree. Separate maps are used for clarity. i 

Shading or cross-hatching has been used to indicate the larger 
areas within the principal outer service contour which would probably 
not receive service from a given station. 

The data shown in Table V (Page 15) was devived from Figs. 6, 
7 and 8 and the 1950 United States Census of Population. 

Figs. 9A through 9I represent a means of comparing the advan- 
tages of VHF service over UHF service in the Hartford area. It was 
necessary to measure the FM facilities operating on 90- 100 mcs of 
WTIC since an existing VHF station or suitable test facilities at a VHF 
frequency were not available in the area. A Channel 3 station (60-66 
mcs) would be expected to have superior coverage and propagation 
characteristics over the measured FM station since the visual carrier 
would be of the order of 60% of that of the FM test signal used, In this 
case the data was analyzed in half mile intervals and maximum facility 
operating conditions were assumed. | 


Minimum local field intensities required to produce an accept- 
able TV picture, upon which the exhibits 9A through 91 are based, are 
shown in Table VI (Page 16). ! 

These values have been determined from the combined experi- 
ence of Ring & Associates and our firm. A time fading factor, vari- 
able with distance and in accordance with FCC data has been added. 





[169] 
TABLE V 
POPULATION & AREA DATA 


Area Population 
(Sq. Mi.) (Persons) 


1. State of Connecticut : 4,899 2, 007, 280 


Proposed Hartford 
Channel 3 Grade A 1, 784 893, 666 


WKNB-TV Hartford, UHF 
Grade A ! 1, 085 441, 842 


Difference | 699 451, 824 


Proposed Hartford 
Channel 3 Grade B 4,449 1, 751, 630 


WKENB-TV Hartford, UHF 
Grade B 1, 728 959, 532 


Difference : 2, 721 1,191, 098 


Present Connecticut 
"White" Area | 143 56, 284 


“White” Area covered by 
Proposed Hartford Channel 3 140 56, 184 
(99% of 6.) (99% of 6.) 


Covered by WEKENB-TV Hartford 


0 0 
(0% of 6.) (0% of 6.) 


Present Connecticut "One"™ 
Service Area : 884. 0 103, 037 


Covered by Proposed Hartford 
Channel 3 884. 0 103, 037 
2 (100% of 8.) (100% of 8.) 


Covered by Proposed 
Hartford UHF 0 0 
(0% of 8.) (0% of 8.) 
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[170] 
TABLE VI : 
MINIMUM LOCAL FIELD INTENSITIES (DBU) 
Radial Interval (Miles) WTIC-FM § WGTH-TV & WNKB-TV 
0- 10 35 59 
10 - 20 36 59.5 
20 - 30 37 60.5 
30 - 40 38 61.5 
40 - 50 31 63 
50 - 60 40 = 
60 - 70 40.5 - 
[171] 
CONCLUSIONS 


1, For terrain similar to that around Hartford, VHF television 
signals especially Channel 3 or the low band (at 100 kw at 1000 feet) 
will serve a much larger area and a substantially greater number of 
people than UHF at 1000 kw and 1000 feet. In fact almost the same 
advantage would obtain were the UHF power increased to 5000 kw. 

VHF is more efficient providing a substantial service beyond the limits 
of UHF. | 

The rapid decay of useful signal beyond the Class A contour as 
seen on the charts and the maps showing the contours are indicative 
of the above and show the difficulties if not hopelessness of trying to 
make UHF and VHF equal as far as the viewer is concerned. 

Both the VHF and UHF signals are attenuated by the irregular . 
terrain of this area beyond that determined by the FCC method of 
computation. However, the severity of this attenuation is extreme in 
the case of UHF as compared to VHF. | 

The UHF (at 1000 kw and 1000 feet) "A" service contour in- 
cludes 63% as much area as the corresponding "B" service contour 
indicating the rapid rate of signal decay at distances beyond 20 miles 
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or less and this suggests regardless of how much power is used at the 
UHF station no substantial extension of the "B" contour will follow. 

On the other hand the "B" contour of the measured VHF station 
(corrected to 100 kw and 1000 feet) includes an area approximately 4 
times the area of the A” contour or conversely the "A" contour con- 
tains only 25% of the area included in the "B" contour. This corres- 
ponds approximately to the ratio of the computed 


[172] 

areas using the FCC curves although the individual figures are different. 

Further the area within the "A" contour of the proposed Chan- 
nel 3 on 66 megacylces would be substantially greater than the "B" 
contour area for UHF signals at 1000 kw and 1000 feet since the meas- 
ured signals were made of a station operating at 50% higher frequency 
(96.5 megacycles) and even so the area for "A-VHF" is larger than 
the area for the "B” contour of UHF. 

It is well known that the UHF signals are adversely affected 
by obstructions and vegetation and consequently many islands of no 
useful signal were found well within both the "A" and "B" contours. 
This was true to some extent for VHF but to a very much less extent. 

2. The proposed Channel 3 VHF service would include 56, 184 
persons receiving a first service (i.e. white area) and 103, 037 per- 
sons receiving a second service. None of these first and second serv- 
ice areas could receive service from a Hartford UHF assignment. 
UHF service would be totally absent, or at best of a spotty nature in 
such cities as Torrington, Winsted, or Willimatic and in numerous 
small valley communities to the east and west of Hartford. Coverage 
of these communities and areas by a single station require a VHF 
allocation, sited centrally statewise, in the Hartford area. 

3. The Curves, Tables, etc., contained in the FCC Sixth Order 
and Report are not adequate for allocation purposes in the Hartford 
area and in other large areas of Connecticut. This is particularly true 
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for UHF. | 


[173] : 

a. The terrain is sufficiently rough, even in the better 
directions to the north and south of Hartford, that propagation 
is much poorer than predicted by the Commission's curves. 
This may be seen from the plots of radial measurements shown 
as Fig. 5. ! 

b. Even if some correction factor were applied for 
terrain roughness, so that the outer limits of service could be 
predicted, this would not take into account large obstruction 
losses and the resulting spotty service within these outer limits. 
A good example of the effect of the use of UHF, may be seen by 
examining Figs. 4D, 6B and 6T. These exhibits show that at 
about 18 miles to the east large obstruction losses occur for 
both UHF and VHF because of a terrain obstruction. The UHF 
signal drops below useable level except for a few small areas 
a short distance beyond. The VHF signal, on the other hand, 
while it suffers an obstruction loss, remains useable, recovers 
rapidly within the next six miles and continues to remain use- 
able for a considerable distance. Further evidence of the 
rapidly deteriorating nature of UHF service in this area is 
shown by Fig. 9. : 
[174] 

c. Evidence was obtained that the theoretical gain of 
UHF receiving antennas will not be obtained in this area. This 
was found to be the case when the gain of the corner reflector 
antenna used for the UHF survey was measured, The loss in 
antenna gain may in part be accounted for by the lack of plane- 
ness of the received wavefront produced by terrain roughness. 
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[256] 
Exhibit No. 1 


A. D. RING & ASSOCIATES 
CONSULTING RADIO ENGINEERS 
PENNSYLVANIA BUILDING 
WASHINGTON 4, D. C. 


December 3, 1956 


City of Washington ) | 
) ss i 
District of Columbia) : 


A. D. Ring, being first duly sworn, upon oath deposes and says 
that he is a consulting radio engineer, a partner in the firm of A. D. 
Ring & Associates, with offices in the Pennsylvania Building, Wash- 
ington, D. C. He is a registered professional engineer (Reg. No. 790) 
in the District of Columbia. His qualifications as an engineer are 
known through his employment by the Commission from 1934 to 1941, 
and are a matter of record with the Commission. | 

The firm of A. D. Ring & Associates has been retained by The 
Travelers Broadcasting Service Corporation, permittee of Television 
Broadcast Station WTIC-TV, Hartford, Connecticut, to prepare engi- 
neering comments relating to the Commission's proposal in Docket 
No. 11748 proposing that VHF television broadcast Channel 3 be moved 
from Hartford to Providence, Rhode Island. | 

There are attached nine maps of the Connecticut-Rhode Island 
area on which there are shown pertinent television coverage contours, 
established according to the Sixth Report and Order. In addition, cer- 
tain interference areas are shown based on the propagation curves 
and the interference ratios also contained in the Sixth Report and Order. 


[257] 
These maps are explained and discussed relative to television sexvice 
from Channel 3 in the Hartford or Providence ar ea. 


Figure 1 is a map showing the Grade A and Grade B contours 
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for WTIC-TV operating on Channel 3 with an ERP of 100 kw and an 
antenna 917 feet above average terrain, located on Avon Mountain. 
These specifications are the same as the conditional grant made by 
the Commission. The contours are drawn assuming uniform elevation 
in all directions for the purpose of simplicity. The population within 


these contours is contained in Table I. This count includes all popu- 


lation, broken down to civil divisions on the periphery. 

Figure 2 is a similar map for the use of Channel 3 in the Provi- 
dence area. A power of 100 kw ERP and an antenna 1,000 feet above 
average terrain were assumed. The transmitter location was arbitra- 
rily chosen as close to Providence as possible, yet observing the 60- 
mile separation to the transmitter location of WGBH-TV. This loca- 
tion is 30 miles from the center of Providence, and 32.5 miles from 
the most distant edge of the Providence city limits. 

Table II is a count of the population within each of the coverage 
contours shown on Figure 2. This population count and all subsequent 
counts were made in a manner similar to that described for Figure 1. 

Figures 1-A and 2-A are the same as Figures 1 and 2, except 
that potential interference has been shown by shading or hatching. Two 
types of interference are depicted: 
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co-channel, based on a ratio of desired-to-undesired signal of 28 db; 
and adjacent channel, based ona ratio of desired-to-undesired signal 
of 0 db. In each case, the location of the line delineating this ratio 
was determined from the Sixth Report propagation curves. 

It is seen that in the case of WTIC-TV (Figure 1-A), no inter- 
ference would fall within the Grade A contour and, in fact, that falling 
within the Grade B contour would occur in the southwest and northeast 
corners of the state, which are farthest removed from Hartford and 
receive the best service from out-of-state stations, as explained in a 
subsequent discussion. The antenna heights and powers assumed for the 
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stations causing interference were in each case maximum and, in fact, 
all are operating with maximum facilities except WGBH-TV, Boston, 
an educational station. The population involved in these contours is 
shown in Table I. ! 

Referring to Figure 2-A, it is seen that the computed interfer- 
ence to the Channel 3 operation at Providence would fall within the 
Grade A contour and, in fact, the interference areas include a substan- 
tial portion of the city of Providence. Two stations cause this inter- 
ference, namely, WBZ-TV, Boston, and WGBH-TV on Channels 4 and 
2, respectively. The interference areas from these stations are 
shown for maximum facilities, although the educational station is not 
using maximum facilities at this time. The popolation involved is 
shown in Table IV. 
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Figure 3 is a map showing all of the Grade A services from 
operating or authorized stations which would cover the same area as 
that for the Grade A contour of WTIC-TV. In each case, the contour 
is shown for authorized facilities. 

Figure 4 is a similar map showing the Grade B coverage con- 
tours. On this map there are shown WGBH-TV at full power, the initial 
grant of Channel 5 at Boston, and the coverage proposed by the pending 
application for Channel 6 at New Bedford. : 

Figure 5 is a map showing the Grade A contour for Channel 3 
from the same assumed site wouthwest of Providence used in Figure 2, 
and the other Grade A services within this contour. In this case, 
WGBH-TV is shown both as presently operating and will full power. 
Included are the operation proposed by the initial grant at Boston and 
the contour for the pending application for Channel 6 at New Bedford. 

Figure 6 is similar to Figure 5 except that the Grade B cover- 
age contours are shown. The same assumptions given ‘in “explaining 
Figure 5 apply. 
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Figure 7 is a map showing certain coverage problems and inter- 
ference conditions related to the use of Channel 3 at Providence. The 
transmitter site was assumed, as explained, as close to Providence 
as possible, observing the 60-mile separation with the transmitter of 
WGBH-TV (Channel 2). This site is also 63 miles from WBZ-TV on 
the other adjacent 


| 260] 
channel, No. 4. The 74 dbu (city grade) contour would include only 20 
per cent of the area of the city of Providence. The interference area 
from WGBH-TV is shown as including 37 per cent of the area of the 
city, while the interference area from WBZ-TV covers 2 per cent. 
In addition to the city proper, there are several adjoining cities in 
the metropolitan area which would not be properly served by the pro- 
posal as shown. The two principal cities which would receive inade- 
quate to unsatisfactory service are Pawtucket and Central Falls. 

A technical solution to the problem of serving the Providence 
metropolitan area by the use of Channel 3 is not evident. A transmit- 
ter site much nearer Providence would be required to insure good 
service throughout the metropolitan area, and this would create serious 
to intolerable interference to the good service areas of WBZ-TV and 
WGBH-TV, in large areas now receiving excellent service. A direc- 
tional antenna would not solve this problem as the potentialities of 
television directional antennas are known today. 

| Referring to Figure 1, it is seen that the use of Channel 3 at 
Hartford, Connecticut, permits supplying a Grade A service toa 
large portion of the state, centered approximately on the center of the 
state. The Grade B contour would include all of the state except a 
small corner at Greenwich. The location is excellent for a maximum 
statewide coverage and minimum waste of signal in water areas and 
overlap with stations in adjoining states. 
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Channel 3 at Providence at the location assumed would resuit 
in a large waste of signal over the Atlantic Ocean and Long Island 
Sound, presents serious interference problems, will not serve accept- 
ably the Providence area without a violation of the minimum mileage 
requirements, and would degrade the service of existing stations 
within a relatively short distance of their transmitters and within the 
states in which they are located, Even with a transmitter location as 
shown which meets the mileage separation requirements, extensive 
interference would be caused to both WBZ-TV and WGBH-TV, pene- 
trating within the Grade A coverage contours to respective distances 
of 5 and 7 miles. ! 

The coverage contours shown on all the maps were located ac- 
cording to the propagation curves of the Sixth Report without modifica- 
tion. It is well known that in irregular terrain such as obtains through- 
out the greater part of Connecticut and, to a varying degree, in the 
adjoining states, the uniform coverage both on VHF and UHF frequen- 
cies as shown would not or does not result. This reduction of coverage, 
both as to distance to the contours and uniformity of service within the 
contours, would be much greater on the UHF channels and increase 
with frequency of the UHF channels. This reduction of the distance 
to the contours, and drop-outs of signal within the contours established 
by median signal methods, are so great on UHF frequencies that these 
maps, insofar as they show coverage for UHF stations, are so seriously 
in error | 
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as to not even have any value for showing coverage or for comparative 
purposes with VHF stations. The VHF signal may be reduced substan- 
tially in some areas of the more irregular terrain, but nowhere ap- 
proaching the degradation of service on the UHF channels. 
Our experience in measuring the signals of many television 
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stations confirms fully the conclusions just presented with respect to 
propagation. In this case, measurements were made on the various 
television stations in the area and presented in a separate report by 
Frank H. McIntosh and Associates. I have studied in detail the meas- 
urements and analyses given in this report. Certain comments are 
_ offered, 
The signal intensity of WITIC-FM was measured as a basis 
to predict the coverage that might be expected on Channel 3. These 
measurements show clearly the reduction in range of the service con- 
tours by reason of irregular terrain. Station WTIC-FM operates on 
the frequency of 96.5 mc, while Channel 3 is 60-66 mc, In addition, 
| the proposed antenna for WTIC-TV would be some 212 feet higher. 
Both the increased antenna height and lower frequency would improve 
substantially the coverage to be obtained on Channel 3. In like man- 
| ner, UHF Channel 61 would be considerably inferior in coverage to 
Channels 18 and 30, used by WHCT and WKNB-TV, respectively, which 
were measured and shown in the McIntosh report. 
A study of the bar graphs contained in the McIntosh report, 
| Figures 9A through 91, illustrates rather clearly 
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differences in propagation characteristics on 96.5 mc and the lower 
UHF. These graphs show the percentage of the distance from the 
transmitter by discrete steps that service is lost by reason of inade- 
‘quate signal. The signal assumed as the floor for the purpose of these 
graphs was about as low as could be hoped to produce an acceptable 
television picture. In other words, when for a given step 50 per cent 
of the distance is shown as not having service, then over 50 per cent 
of the homes along that route would not have an acceptable picture. It 
is also known that, in terms of distance, there are several means of 
improving the service on VHF frequencies, while these are far less 
effective on UHF frequencies and there are no compensating 
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i advantages. ! 
| 
| These bar graphs show that the UHF propagation in irregular 
a terrain such as the Hartford area results in signals varying widely 


in intensity, and obstructions may drop the signal intensity below an 
acceptable picture level even close to the transmitter. In some areas, 
the median signal may remain above an acceptable minimum; neverthe- 
less, there will be appreciable areas in which the signal is below an 


> | acceptable level and all audience in these areas would be without tele- 
, vision service from the station measured. : 
& These graphs further show that the drop-off in the signal is 


much more rapid at the UHF frequencies, and when the median value 
drops to a Grade A level, in a relatively short distance it falls below 
the Grade B level; whereas, i 
[264] | 

on VHF, there may be, and generally is a very wide spread between 
the Grade A contour and the Grade B contour. Also, the sump holes 
in signal, or areas of inadequate signal, are much smaller and less 
frequent on the VHF channels. | 

In brief, the measurements show that the UBF station may be 
expected to have a service area to the east and west to a distance in 
the order of 20 miles, with some areas devoid of service within this 
range; whereas, the VHF station on Channel 3 would render a service 
to substantially all of the state except the northeast and southwest 
corners. In other words, the use of Channel 3 at Hartford would per- 
mit of a television service throughout the greater part of the state of 
Connecticut. 

Affiant states that the calculations and exhibits in this report 
were made by him personally or under his direction and that all facts 
contained herein are true of his own knowledge except where stated to 
be on information or belief, and as to those facts, he believes them to 


be true. 





- TABLE IV 


POPULATION AND AREA WITHIN PERTINENT CONTOURS 
PROPOSED OPERATION 


: PROVIDENCE, RHODE ISLAND 
. Channel 3 100 kw 1, 000 feet 
Land Water | 
Contour Area Area ! Po tion 
Grade A 2,569 sq. mi. 1,731sq. mii —_ 1, 106, 854 
Grade A 2,355 1,731 : 833, 184 
(Interference free) | 
Grade B 8, 884 6,510 5,043,121 


Grade B 4, 323 5, 550 «1,794,578 
(Interference free) | 
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: [279] : [280] 
a [Received Dec. 4, 1956, FCC] ; 


COMMENTS IN SUPPORT 
OF PROPOSED RULE MAKING 


New Britain Broadcasting Company, WKNB-TV, New Britain, 
Connecticut, Hampden-Hampshire Broadcasting Corporation, WHYN-TV, 
| Springfield, Massachusetts, Springfield Television Broadcasting 


. , Corporation, WWLP, Springfield, Massachusetts, and Greenfield Tele- 
a vision Broadcasting Corporation, WRLP, Greenfield, Massachusetts, 

: submit herewith their comments supporting the Commission's proposal 
| for deintermixture of the Connecticut Valley and of the Providence, 

g. 


Rhode Island area by the deletion of Channel 3 at Hartford and its re- 
assignment so as to provide service to Providence and the State of 
Rhode Island. 2/ : 

a This proceeding is an integral part of the Commission's plan for 


interim action to relieve current television — 





1/ On November 23, 1956, Channel 16 of Rhode Island, Inc. , per- 

| mittee of WNET, Providence, Rhode Island, filed a petition re- 
ae questing that the Commission consider a counter -proposal for the 

? assignment of Channel 3 to Warwick, Cranston, Newport, West War- 
wick, Westerly or Narragansett Pier, in lieu of Providence. As 
will be shown herein, the objectives which the Commission seeks to 
achieve in this proceeding are independent of the particular Rhode 
Island city which is designated as the principal ses a Hie to which 
Channel 3 is assigned. ! 


| 280] I 
7 problems, which was formulated in the Commission’ s July 25 Report 
1 and Order in Docket No. 11532. The origin of the current proposals, 
- however, goes back much further. | 


: In the Sixth Report and Order, adopted April 11, , 1952, the 
Commission reaffirmed its previously expressed views that the 


12 VHF channels were insufficient to provide an adequate television 
structure, that the UHF band should be utilized for television 
broadcasting, and that the intermixture of VHF and UHF channels 
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would foster the manufacture of all-channel receivers and gradually 
enable UHF to obtain a parity with VHF. 

The industry generally accepted the Commission's decision 
and at the beginning it appeared that UHF would progress rapidly. By 
the end of June 1953, one year after the lifting of the freeze, some 58 
construction permits had been granted (of which only four had been 
surrendered), and 45 stations were on the air. The number of UHF 
stations on the air continued to increase until the middle of 1954, when 
it reached a total of 126. 

Although the initial progress of UHF was encouraging, it was not 
very long before it became apparent that the Commission's evaluation 
of the competitive obstacles facing UHF stations had been overly 
optimistic. By the time of the hearings before the Subcommittee on 
Communications of the Committee on Interstate and Foreign Commerce 
of the United States Senate, the so-called "Potter Hearings", held in 
May and June, 1954, the weight of opinion was that intermixture was 


not working well, that UHF television 


| 281 ] 
was in a state of crisis, and that remedial action should be taken. 
There was less agreement, however, on what measures should be 
taken to help UHF. Although some witnesses at the Potter Hearings 
advocated selective deintermixture, the Commission had not yet under- 
taken consideration of possible television reallocations. 

Beginning about September of 1954, a number of petitions were 
filed proposing deintermixture of specific areas. Initially, all such 
petitions, among which was one which proposed deintermixture of the 
Connecticut Valley, were denied by the Commission without rule 

On February 1, 1955, a memorandum prepared for the Com- 
‘mittee on Interstate and Foreign Commerce by Special Counsel Harry 
M. Plotkin was released under the title ''Television Network Regulation 





99 
[282] 

and the UHF Problem". This memorandum contained a recommenda - 
tion that the possibility of selective deintermixture be considered. 

Thereafter, on March 18, 1955, the Commission submitted a 
preliminary report to the Interstate and Foreign Commerce Committee 
concerning UHF-VHF and television network problems, in which it 
was indicated that the Commission had undertaken a ate to determine 
the feasibility of selective deintermixture. 

On March 31, 1955, the Commission announced the institution 
of rule making proceedings, later referred to as the "five pilot 
cases", for the purpose of considering deintermixture of selected 
areas and for the further purpose of arriving at a general 





7 2821 : 

policy to govern the disposition of deinter mixture proposals. Pro- 
posals for the deintermixture of the Connecticut Valley and Rhode 
Island, essentially similar to the proposal here under considera - 
tion, were the subject of one of the five pilot cases (Docket No. 
11336). Voluminous comments and data were filed in that proceeding 
and in the four companion cases (Docket Nos. 11238, 11333, 11334 
and 11335), and oral arguments were held on June 27 and 28, 1955. 

On November 10, 1955, the Commission, being of the 
opinion that television reallocation problems were nationwide in scope 
and required an over-all investigation prior to action on a case-to- 
case basis, denied without prejudice the proposals in the five pilot 
cases as well as all other deintermixture proposals then pending. 
Simultaneously , the Commission initiated a general rule making 
proceeding in Docket No. 11532 to investigate the possibilities for an 
over-all revision of television allocations on a nationwide basis. All 
segments of the industry participated in that proceeding and a wide 
variety of proposals was submitted. "The material filed [was] pains- 
takingly studied and evaluated in an endeavor to accomplish the object 


of the proceeding, which was to reach a decision on the basic lines in 
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Pi it would be in the public interest to revise the nationwide tele- 
vision system, and thus provide a basis for determining the specific re- 
assignments which could usefully be made in individual communities in 
conformity with the nationwide policies'"' which the Commission was 
seeking to establish. 


[283 ] 

The Commission's conclusions following this exhaustive study 
are embodied in its Report and Order of June 25, 1956. In that Report 
and Order the Commission concluded that television allocations 
required a two-fold approach: a long-range plan looking toward the 
eventual full realization of television's tremendous growth potential 
coupled with immediate remedial action to permit in the interim the 
expansion of which television is now capable. With respect to interim 
action, the Commission concluded that: "A basic choice in many 
markets at this time lit s between the elimination of VHF channel 
assignments to create improved opportunities for UHF broadcasting 
and, alternatively, the assignment of additional VHF channels." In 
short, the Commission's ultimate conclusions after two and a half 
years of study and controversy over UHF allocation problems, are 
that immediate remedial action is required and that the only feasible 
interim action is selective deintermixture. 

These conclusions, which the Commission has reached after so 
much study and controversy, are supported by the weight of opinion in 
the government and in the television industry. See attached excerpts 
from industry opinion, official statements, and the Interim Report of 
the Committee on Interstate and Foreign Commerce. 

The foregoing history is significant for several reasons. During 
consideration of the five pilot cases mentioned above, the Commission 
was seeking to determine a national policy. 
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That policy has now been established and selective deintermixture is 
an integral part thereof. The purpose of this proceeding, therefore, 
is not to reexamine the merits of selective deinter mixture, but to 
determine whether deintermixture of the Connecticut Valley and of 
Rhode Island would be consistent with the policies and objectives laid 
down in the June 25 Report and Order. Moreover, during its lengthy 
consideration of television allocation problems, the Commission has 
been supplied with and has gathered an immense quantity of data, 
including in Docket No. 11336 data which has specific reference to the 
areas here under consideration. Since this is a rule making proceed- 
ing in which the Commission is not limited solely to the specific record 
herein made, it would serve no useful purpose and would certainly be 
burdensome upon the Commission as well as the parties if all of the 
material heretofore submitted were reproduced and resubmitted in 
this docket. Accordingly, reference may be made from time to time 
in these and later comments to data which is already of record in 
Docket No. 11336 and other dockets relating to the UHF-VHF television 
allocation problem. 
In its June 25 Report and Order, the Commission stated that: 
"In markets with one or more commercial VHF assignments the 
merits of proposals to eliminate a VHF commercial assignment would 
depend to a large extent on such factors as: | 
1. Whether significant numbers of people would lack 
service as a result of the elimination of the VHF channel. 
! 
[285] 
2. Whether one or more UHF stations are Se Opens in 
the area. | 
3. Whether a reasonably high proportion of the sets 
in use can receive UHF signals. 


| 


4. Whether the terrain is reasonably favorable for 
UHF coverage. 
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5. Whether, taking into account all the local circum- 
stances, the elimination of a VHF channel would be consistent 
with the objective of improving the opportunities for effective 
competition among a greater number of stations." 
and that: "Thedesirability of assigning a first VHF channel or adding 
an additional VHF channel would depend principally upon: 
1. Whether it is possible to locate the new trans- 
mitter so as to meet minimum transmitter spacings. 
2. Whether, in cases where it is necessary to move 
the channel from another city, there is greater need for 
the channel in the area to which it is proposed to be assigned. 
3. Whether the addition of a new VHF assignment 

would be consistent with the objective of improving the 

opportunities for effective competition among a greater 

number of stations." 

With respect to the proposal to delete Channel 3 from Hartford, 
the attached engineering statement, as well as the engineering data 
previously submitted in Docket 11336, shows that the removal of 
Channel 3 would not result in any television white areas in the 
Connecticut Valley or elsewhere -- that, on the contrary, the Connec- 
ticut Valley will receive a multitude of television services if UHF 
stations in that area are permitted to prosper. 

The approximate circularity of the coverage contours 


[286] 
Shown in Figure 2 of the attached engineering statement, which were 
computed on the basis of radial data on file with the Commission, 
demonstrates that the terrain in the Connecticut Valley and surround- 
ing areas does not appear significantly to affect UHF coverage. The 
success and public acceptance of the existing UHF stations in the 
Valley, shown in the attached audience survey material, is further 
evidence that the terrain is reasonably satisfactory for UHF coverage. 








103 
[287] 

The attached engineering report shows graphically that the 
Connecticut Valley is an area in which adequate television service can 
be had only if the UHF television band is utilized. At the present time, 
WNHC-TV is the only VHF station which provides Grade A service to 
a significant portion of the Valley area. Asa result, UHF stations can 
be expected to prosper in the Connecticut Valley provided that addi- 
tional VHF services in that area are not authorized. The current 
success of the UHF stations in the Valley is evidence of this. 

The only VHF channel which would provide additional service to 
the Valley is Channel 3 at Hartford. A station on that channel will 
provide Grade A service to only about two-thirds of the Valley area. 
Thus, even when all available VHF channels are utilized, a portion of 
the Valley will receive no Grade A VHF service. Moreover, if any 
cities in the Valley other than New Haven and Hartford are to have 
local television, it must be in the UHF band and if any cities, including 
New Haven and Hartford, are to 


[287] . 
have competitive local television, it must be through UHF stations. 
UHF and only UHF can provide outlets for three or more national net- 
works. 

Deintermixture of the Connecticut Valley is not ie consistent 
with but essential to improving the opportunities for effective com- 


petition among a greater number of stations. As has been shown, 


competitive television in the Valley cannot be had without utilization of 
the UHF band. The UHF stations in the Valley have demonstrated that 
they can provide competitive service in the absence of additional VHF 
competition. National experience to date, however, compels the con- 
clusion that UHF stations cannot effectively compete against the 
competition of two or more VHF stations. 

If Channel 3 goes on the air in Hartford, the existing UHF 
stations will lose their ability to provide effective competition and it 
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is certain that no additional UHF stations will be constructed and put 
on the air. The purchase of WGTH-TV by CBS and the impending pur- 
chase of WKNB-TV by NBC, have not made deintermixture unnecessary 
to provide effective competition. There can be no question that so long 
as WGTH-TV and WKNB-TV are owned by national networks and 
guaranteed a full share of popular network programming, UHF will be * 
strengthened in the Valley. Network ownership of these stations, i 
however, is no substitute for deintermixture. In the first place, the 
other UHF stations in the Valley are not network-owned and thus have 
no guarantee that they will continue to 


[288] 


receive network programming. In this connection, it must be remem- 
bered that the availability of network programming to a station depends 
not only upon the networks but upon the advertisers. A network 
affiliation is of little or no value if the network's advertisers choose 
not to purchase the station. Second, experience in other markets has 
demonstrated that even a full network schedule does not place a UHF 
. Station on a competitive parity with VHF stations. The attached study, 
comparing ratings of CBS and NBC programs in Milwaukee and 
‘Norfolk, respectively, where they are broadcast on UHF, with the * 
national ratings of the same programs, demonstrates that in inter- 
mixed markets the UHF stations are at a substantial competitive dis- 
advantage regardless of network affiliations and even network owner- 
ship. Finally, there is no guarantee that WGTH-TV and WKNB-TV 
will continue to be network-owned. Television allocations are 
relatively permanent. They should not depend upon such changing ® 
factors as station ownership. 
With respect to the proposal to move Channel 3 to provide serv- 
ice to Rhode Island, it is clear that the Commission's criteria are 
met. The attached engineering statement shows a portion of the serv- 
ice that would be provided by such a station. Additional material 
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being filed in this proceeding by Channel 16 of Rhode Island, Inc. will 

show that a Channel 3 station could be located so as to provide city- 
grade service to Cranston, Warwick, West Warwick, Newport, 
Westerly, and Narraganset Pier, Rhode Island, as well as toa 

portion of Providence. Grade A service | 


| 
| 
| 


[289] : 
would be provided to virtually the entire state of Rhode Island. 

With two operating VHF stations in Providence, and with addi- 
tional VHF service from stations outside of Rhode Island, the entire 
state of Rhode Island is a VHF area, where UHF stations cannot hope 
to survive. This is demonstrated not only by national experience with 
intermixture, but by the history of Channel 16's attempt to establish 
UHF service in Providence. Unless Rhode Island is assigned an addi- 
tional VHF channel, it will be permanently limited to two stations and 
denied fully-ccmpetitive local television. A minimum of three com- 
petitive facilities in each of the major markets of the country is 
required to provide effective local television competition and to provide 
effective competition between networks on a national basis. It is clear, 
therefore, that the Rhode Island area has a greater need for Channel 3 
than the Connecticut Valley, which, as has been shown, does not need 
it at all, and that the reassignment of Channel 3 as herein proposed 
would improve the opportunities for effective competition among a 
greater number of stations in Rhode Island, as well as the Connecticut 
Valley. : 
The Commission has proposed that Channel 3 at Hartford be 
replaced with Channel 61. It has been noted that Channel 61 cannot be 
utilized at the transmitter site presently proposed by the conditional 
Channel 3 grantee. Accordingly, it is believed that the Commission 
may wish to consider alternative proposals for providing an additional 
UHF channel at Hartford. In the attached ) 
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engineering statement several means by which this can be accomplished 
are set forth. Attention is particularly invited to the suggestion that 
Channel 43 be reallocated from Bridgeport to Hartford. 
Respectfully submitted, 


NEW BRITAIN BROADCASTING 
COMPANY; 

_HAMPDEN-HAMPSHIRE BROAD- 

| CASTING CORPORATION; 

_ SPRINGFIELD TELEVISION BROAD- 

! CASTING CORPORATION; and 
GREENFIELD TELEVISION BROAD- 

| CASTING CORPORATION, 


_By /s/ James A. McKenna, Jr. 
By /s/ David S. Stevens 


McKenna & Wilkinson, 
480K 4K 


December 3, 1956. Their Attorneys. 
* * * 
[292] 
GEORGE C. DAVIS 
City of Washington ) 
District of Columbia} 

Julius Cohen, being duly sworn upon his oath, deposes and 
states that: 

He is a graduate electrical engineer, a Registered Professional 
Engineer in the District of Columbia, and a partner in the firm of 
George C. Davis, Consulting Engineers, Radio - Television, with 
offices in the Munsey Building, Washington, D. C.; 

That his qualifications are a matter of record in the Federal 
Communications Commission; 

That the attached engineering report was prepared by him or 


under his supervision and direction and 
That the facts stated herein are true of his own knowledge, 
except such facts as are stated to be on information and belief, and as 
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to such facts, he believes them to be true. : 
/s/ Julius Cohen 
Registration No. 1118 


Subscribed and sworn to before me this 3rd day of December, 1956. 


/s/ Loretta Connolly 
Notary Public 
My Commission Expires 
4/ 14/61 
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This engineering statement is prepared on behalf of New Britain 
Broadcasting Company, Hampden-Hampshire Corporation, Springfield 
Television Broadcasting Corporation, and Greenfield Television 
Broadcasting Corporation in support of comments in response to rule- 
making proceeding in Docket No. 11,748. These comments are in 
support of the rule-making proceeding which proposes to make 
Hartford all UHF by deleting Hartford's only VHF ohennel (Channel 3) 
and giving it to Providence, Rhode Island. : 

The proposed deletion of Channel 3 from Hartford will remove 
the only VHF service to Hartford and the only VHF service or the 
second VHF service to a large area north and south of Hartford herein 
designated as the Five County Connecticut River Valley area. This 
area now receives a substantial concentration of service from UHF 
stations, either authorized or operating. Figure 1, attached hereto, 
outlines this Connecticut River Valley area. It includes the counties of 
Hartford, and Middlesex in Connecticut, and the counties of Franklin, 
Hampshire and Hampden in Massachusetts. 

Figure 1-A attached hereto shows the Grade A and Grade B 
service contours for the proposed Channel 3 operation in Hartford, 
proposed by WTIC, in relation to the Connecticut River Valley area as 
compared to the same contours for the suggested location of Channel 3 
operation in Rhode Island shown herein from an assumed site with an 
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effective height of 1,000 feet and an effective radiated power of 100 KW. 
The assumed site is located so as to conform with the channel separa- 
tion requirements set forth in Section 3.610 of the Rules. 

The contours of WTIC and all other showings of service contours 
for operating or authorized stations are based on the distances to the 
contours set forth in the Commission files for each of these stations. 
These distances were determined in accordance with the procedure 
prescribed in the Commission's rules which requires that distances 
be determined for 8 or more radials on the basis of the average eleva- 
tion between the two to ten mile sectors. Non-commercial educational 


stations are not shown. The contours of the authorized operation of 
WNET, Providence, Rhode Island on Channel 16 have not been shown 
since they have petitioned for the assignment of Channel 3 to Rhode | 
Island. They will apply for modification of their construction for opera- 


tion on Channel 3 if the assignment is made. The potential operation of 
Channel 5 in Boston was not considered since the final decision has not 
yet been issued by the FCC for such an operation. If we had used an 
assumed site from the center of Boston with an effective height of 
1,000 feet and an effective radiated power of 100 KW, the Grade B 
contour would have overlapped a small area of the Connecticut River 
Valley area and the Grade A contour would have fallen short by a 
substantial distance. 


[295] 

Figure 2 shows the proposed Grade B contour for Hartford 
Channel 3 and the availability of other Grade B services from UHF and 
VHF stations as well as from the proposed Channel 3 in Rhode Island. 
Deletion of Channel 3 from Hartford and assignment to Rhode Island 
will create no "white areas". Under proposed conditions, areas with 
only one Grade B service would be 30 square miles and with only two 
Grade B services would be 360 square miles. These areas are out- 
lined by shading and cross-hatching on Figure 2. 





109 | 
: [296] 

Figure 3 is an overlay of a composite of Figures 1 and 2 showing 
the numbers of VHF services within the Connecticut River Valley area. 

Figure 4 is an overlay of a composite of Figures 1 and 2 showing 
the numbers of UHF services within the Connecticut River Valley area. 

Figure 5 shows the Grade A contour for Channel 3 operation in 
Hartford and a portion of the Grade A contour for the Channel 3 opera- 
tion in Rhode Island. Also shown are the other UHF and VHF Grade A 
service contours to the Hartford Grade A contour. : 

Figure 6 is an overlay of a composite of Figures 1 and 5 showing 
the numbers of VHF Grade A service contours in the Connecticut River 
Valley area. | 

Figure 7 is an overlay of the composite of Figures 1 and 5 show- 
ing the numbers of UHF Grade A service contours in the Connecticut 
River Valley area. | 


[296] : 

The areas indicated on the above overlays were determined by 
means of a polar planimeter in connection with the appropriate contour 
maps. | 
The Commission indicated that it could make Hartford all UHF 
by deleting Channel 3 and adding Channel 61 in its place. Channel 61 
is obtained by deleting it from Easthampton, Massachusetts and delet- 
ing Channel 65 at Meriden, Connecticut. Operation on Channel 61 in 
Hartford would require a site 20 miles from the existing Channel 53 
location of WATR-TV, Waterbury, Connecticut, to avoid IF beat 
interference. Channel 48 could be similarly assigned to Hartford by 
deleting Channel 49 in Bridgeport and deleting Channel 63 in Norwich 
now authorized for non-commercial educational operation to WCTN, 
Connecticut State Board of Education. In turn, WCTN could use the 
non-applied for Channel 57 if and when it ever decides to build. As in 
the case of the Channel 61 assignment, a site would have to be chosen 
20 miles from the Channel 53 operation of WATR-TV, Waterbury, 
Connecticut, to avoid inter-modulation interference. | 
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! If it is desired that the Avon site proposed by WTIC be used for 
UHF operation, then other UHF channels can be considered. Channel 
24 could be used from the proposed WTIC television site. This channel 
would have to be taken away from WEDH, Connecticut State Board of 
Education, which now has a construction permit for operation on this 
noncommercial educational channel. If the Connecticut State Board of 
Education ever decides 


7 [297] 
to build a television station it could use Channel 61 from a site near 
Hartford, but not from its presently authorized site near Meriden. 

Set forth below are four additional plans for obtaining a single 
UHF assignment which could be used from the proposed WTIC-TV site. 


a City Add Delete 
Hartford, Conn. 65 3 
North Adams, Mass. *58 *80 
Greenfield, Mass. ¢ -- 58 
Meriden, Conn. ~~ 65 


6 Greenfield was recently assigned Channel 32. 
WRLP has application pending for modification 
of construction permit for change from Channel 
58 to Channel 32. 


This plan contemplates that operation of Channel 64 at Pittsfield, 
Massachusetts would be from a site approximately 5 miles northwest 
of Pittsfield. 


re City Add Delete 
Hartford, Conn. 59 3 
New Haven, Conn. 65 59¢ 
Meriden, Conn. -- 65 
6 WELI-TV has C.P. for 59, but has not constructed. 
3. City Add Delete 
Hartford, Conn. 69 3 
i N. Y. -- *83 
Andover, N. J. -- *69 


If it is desired to add a frequency to Poughkeepsie or Andover, 
Channel 47 can be used in one or the other city if this channel is deleted 
from New Brunswick, New Jersey. 


¢ 
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4. City Add Delete 
Hartford, Conn. 43 3 
- Norwich, Conn. -- 57 
. Greenfield, Mass. -- 586 
| Laconia, N. H. 21 43 


| é See note under Plan 1 
This plan assumes that WICC-TV will move to another channel. 
One possibility is the use of Channel 49 presently assigned to Bridge- 
port. 


The above channel changes conform with the channel separation 
requirements set forth in Section 3.610 of the Rules. 











FIGURE I-A 
COMPUTED CONTOURS FOR THE PROPOSED 
CHANNEL 3 OPERATION AT HARTFORD OR 
THE CHANNEL 3 OPERATION AT RHODE ISLAND 
SHOWH IN RELATION TO FIVE COUNTY 
COBNECTICUT RIVER VALLEY AREA. 


qmummsGRADE A HARTFORD 


y 
J a 

“< pe ; 

N 

“ey 

, ie 
« aN 


= 
Lf 


C She 9 ? 6.3 % 
BER > 
em 3 
i : ; fa 
ica j cA 


Ve, 


iy ~~, Fol ri a ‘a vane 


BEST COPY AVAILABLE 
from the original bound volume 





oe fF ae gal: IE SOAS 


=a ie aes va 
“Bs: Gar he 


= 
So, Satay, 

Seite 

Re 






S 
~“- = NS ate s 

ais N[ DELETE cHs | Spt 
ats s HARTFORD Bet ais! 
ee , o == NE ERS SE weg si oh LE 

VS 77 a Peon si “he Pa esti 4 par 

IN ae OPAL * N, DA “ny iy Pan 
Sigil RS iy, bod see a he 
oe. "hy AS i ea d 


oes OS ae Be 
4 Ava 


5 a pas) 

—] 
b 
x Fy seas ‘We 
7. 2 












a ae 


. 


eee 


sat 
le 





€. MB ia an sen 
a4, ¥e 2 A. : 

SS PON | Bel aee « 
fer 
aa 
uy 


ta% 


heel) i w/a \\ x os ~ . Pes = 
rm Keett af e. = aC 5) 4 k te < Sy id. 4 7 ee, aK A ny 
oe ae Se LINEAR EIA SSE Be elie Ss 
. : % 4 is wk 6 
a i ae Baie URN gees ae ieee Zi Vans th 
ee Rath t Rae res a DSH nh at a ti ‘Wey DN i {A ee Gast 
Eve eau). es " BYE +: es , au 33 sf kag yy 
a7 as ine <i ' 
ee Rad Cay 4: 


of Pree : Ee Si + Ps 2 ip 
2 en ~~, Aas, PK) ice v Sa: its SO No : rN r a (ox 
‘ y / oar z . Al st 74 OF 5 ‘1 : 
ee py Ns me : ay a Rose Via L dé TaN De ct 3 SARS Oy 
BO ie es es ese Peeper Ze 1/7 
ee a ae i) as ees We sn \ \ - a), Vy; 



































cH. 2 
> 4 
“a 4 
“a ‘e s 
— ¢ waos 
? WNAGC-TV 
1 ’ ? WABC-TV 
ite ) | Soo 
=, 3 ey Ve ea 9 waon REV 
—* ~? Be 9 .' 
aS Sit 5B “t ae 10 WIAR-TV 
eS x. uu wr 
eS Ma ee Boyan 
ie a , 14 WWOR-TY 
=e 18 —- WOTHeTV 
. \ 19 
20 WAAS-TV 
2 WaNy-TV 
22 wwup Mase. 
p+) WPTR-TV Albany, NM. Y. 
% WHLC-TV New Leeden, Cena. 
2? wstr Stamierd, Conn. 
2 ind Magamm, HM. Y. 
3% wxxn-TV New Britain, Com. 
a WNYC-TV New York, M. Y. 
3s wrr Albany, H. Y. 
» WxEL Becton, Mace. 
40 WNYN-TV Springfield, Mace 
4 WCDA Albany, X.Y. 
0 wic-TV Bridgepert, Cann, 
“ Wine Becton, Maso. 
4s Tv Keene, HM. H. 
ss WATR-TV Watertary, Com. 
se Greenfiel4, Mase 
if - A ” WELI-TV New Maven, Conn, 
ha Ss M1) > ez Wuxy-TV Brechten, Mase. 


BEST COPY AVAILABLE 
from the original bound volume 

















+ 


‘OTHER SERVICES 


NUMBER SQ. MI. 








Q None 
1 934 
2 1746 
3: 223 
4\or more 147 


GRADE B 
nunc DERE SERV CES 


IN FIVE COUNTY CONNECTICUT RIVER 
VALLEY AREA UNDER PROPOSEO 
CONDITIONS, DELETION OF CHANNEL 3 

FROM HARTFORD AND ADDITION OF 
CHANNEL 3 TO RHODE ISLAND 
NOVEMBER 1956 



















NUMBER 


0 
1 
2 
3 
4 


or more 


_ NUMBERS OF UHF SERVICES 
IN FIVE COUNTY CONNECTICUT RIVER: 
VALLEY AREA (DOES NOT INCLUDE 
POTENTIAL UHF ASSIGNMENT IN 
HARTFORD AS SUBSTITUTION FOR CH. 3) 
NOVEMBER 1956 





Ler) ys 


prs 


7 = see 


Hie’ & wae 
roe li 7% 
yo 


= al 


a Nes ieata 
(NE 


PAINS, 
SS 4 < 


ae \ 
Wien Nh 


wee 


cms 


tee 
<A ER 
Wes X ae Bt is 
OO 
aay 2, 


FALE 


ae 


CONSULTING ENGINEER 
RADIO @ TELEVISION 


xy 


f F BY sy: d os 
ai CTS Mee: 


eee : 
Sys 
ivi 
a (ai 


cys oe 


Sur 
aon, OY Uh ATG 
BRD Man 7 | 
AN ‘ 


\ 4 mee 4 
(eae Wn we: 


q 
RY 


N 
A TKe 


we 


2 
ae 


ON 


Sy ve qe ont ” 


SPN Ih \ 
ay ae ) fs sane pices 


ae RENN wae PE SES = 
a! ne eye Se 


& 


ith 


ae: 
sca sae a) 


ei 
va ee 
Fags agar 
aay: Rea 
ieere vas 


~— 


ant a's 
BIN 
NS a 


Ny 

SS eS: 
an pe io 

Es = als ze 


pi 


Wwe 


ee = i FIGURE 5 | 
GRADE A SERVICE CONTOURS FOR EXISTING 
A Ls AND AUTHOR) ZED STATIONS WHICH COVER 
SP lke THE HARTFORD CH. 3 GRADE A SERVICE CONTOUR 
<th\ @ocedecce VHF STATIONS 
J Te UNF STATIONS 
EY mar iw ae 00000000 CH. 3 (RHODE ISLAND) 


ana iia 


nay ~ 


BEST COPY AVAILABLE 
from the original bound volume 
















0 


HOLYOKE 


SPRINGFIELD 


eo cncccgyecce® SOPs eeeeee® SPeveeens 4, 
tee 
ee 


OTHER SERVICES 


NUMBER SQ. MI. 
0 2042 
HARTFORD 1 994 
2 14 


GRADE A 


NUMBERS OF VHE SERVICES 
IN FIVE COUNTY CONNECTICUT RIVER 
VALLEY AREA UNDER PROPOSED 
CONDITIONS, DELETION OF CHANNEL 3 
FROM HARTFORD AND ADDITION OF 
CHANNEL 2 TO RHODE ISLAND 
NOVEMBER 1956 





















This WRLP Contour not 
shown on Figure 5 





' 
! 


OTHER SERVICES 











NUMBER 
i | 
4 HARTFORD 0; None 
1| 134 
2: 548 
3! 1383 


4 ior more 985 


5I\ 
GRADE A + 


L FIGURE 7 | 
NUMBERS OF UHF SERVICES 
IN FIVE COUNTY CONNECTICUT RIVER 
VALLEY AREA (DOES NOT INCLUDE 
POTENTIAL UHF ASSIGNMENT IN 
HARTFORD AS SUBSTITUTION FOR CH. 3) 
NOVEMBER 1956 









. 120 
[318] [318] 
1956 METROPOLITAN AREA 
COVERAGE STUDY 


Copyright 1956 by American Research Bureau, Inc. 
American Research Bureau, Inc. 


[319] 
INTRODUCTION 
On the following pages are detailed results of studies conducted 
to determine television saturation, coverage, and viewing preference 
in 225 key markets (including 234 different cities) largely untouched in 
television audience research. The survey was conducted during the 
period January 10 - February 5, 1956. Also appended are saturation 
data from the regular ARB Metropolitan Area Reports in additional 
_ markets covered by these surveys. 
The information was secured by calling approximately five 
_ hundred families selected by random pattern from the appropriate tele- 
phone directories (including toll calls) in each city and asking the 
following questions: 
1. Do you have a television set? 
2. a. Which TV channels can you receive on your set, and from 
which cities do they come? 
b. Are there any other channels you can get? 
FOR EACH CHANNEL RECEIVED, ASK: 

c. About how often did your family turn on Channel (give 
number) during the past 7 days -- less than 3 times, or 
more than 3 times? 

3. @. Which channel is viewed the most IN YOUR HOME after 6:00 
in the evening? 

b. Which the next most? 

4. a. Which channel is viewed the most IN YOUR HOME 
on weekdays before 6:00? 
b. Which the next most? 
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[320] 

Interviewers were trained to probe sufficiently (especially on 
question 2), so that full information would be received. All markets 
were surveyed in exactly the same manner, and may be compared with 
each other. In some markets, where many different TV stations are 
available, interviewers had difficulty in obtaining responses to the 
"station viewed most and next most" questions, giving rise to high "'no 
choice" figures. Whenever given, multiple answers were accepted 
with the results apportioned equally among the stations mentioned. 

ARB has attempted to distribute the sample in each area within 
the standard metropolitan district, which in most cases is the home 
county. In some instances, for geographical reasons, this has not 
been feasible, anda modified area has been used. In stating the area 
covered if, in ARB's opinion, more than 80% of a county by population 
has been covered, the entire county is shown. In all other cases the 
area covered has been described as precisely as possible, omitting 
mention of any county which was covered by less than 10% of the sample. 
In cases where more than one city is contained in the local telephone 
directory, these other cities are listed and the aggregate population 
covered is estimated in the coverage statement. | 


[320] ! 

All stations reported under "able to receive" by less than 20% of 
the television families in the area are not shown separately in this 
column or the "viewed more than 3 times" column. Only stations with 
more than 5% in any one of the "viewed most" or "next most" columns 
are shown in these categories. It is felt that this policy will lead to 
much more realistic coverage analysis. 

All material in this report is based on directory sampling and is, 
of course, subject to sampling deviations and other factors beyond 


ARB's control. Every precaution has been taken to ensure accuracy of 
the material. Beyond this, ARB can assume no further responsibility 
other than to correct errors, if any, as promptly as possible. 
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[320] 
| It is our belief that the results, although limited to telephone 
homes within the total directory zone, should be more than sufficient 
for practical business decisions. 

Due to the fact that the following material is highly confidential 
and its possession by subscribers gives them a material advantage in 
the purchase and sale of television time, rather severe restrictions 
must be placed on the dissemination of the information contained in this 
report. All material is copyrighted and must be used only within the 
subscriber's own organization (including branch offices). No further 
copies may be made for outside distribution and, although personal 
presentations may be made using the report, no copies of the informa- 
tion may be left with outsiders. Any public issue of all or any part of 
this report to the press or any other outlet is strictly forbidden. Inas- 
-much as the subscribers to the report have carried the cost of the 
study, these restrictions must be applied out of fairness to them. 

For further information about this or succeeding studies, please 


contact the nearest ARB office. 
*Due to the extremely irregular schedules of many educational TV 
stations it was felt that this type of measurement would present an 


unrealistic picture as far as these stations were concerned. Therefore, 
all educational TV stations are identified with an asterisk and no figures 
are shown. 


551 Fifth Avenue National Press Building 234 South Garfield Avenue 
New York 17, N.Y. Washington 4, D. C. Monterey Park 
-MUrray Hill 7-3787 NAtional 8-0833 Los Angeles, California 

CUmberland 3-3149 


[321] 
AMERICAN RESEARCH BUREAU, INC., National Press Building, 
| | Washington 4, D. C. 
November 27, 1956 


Mr. David S. Stevens 

McKenna & Wilkinson, Attorneys-at-Law 
1735 DeSales Street, N. W. . 
Washington 6, D. C. 
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[322] 
Dear Mr. Stevens: 

Iam sorry we were unable to furnish you a 1956 Metropolitan 
Area Coverage Survey on Bridgeport, Connecticut. | 

As far as UHF conversion in this market is concerned, we have 
found that our surveys over the past several years have pretty 
definitely established it as between 2% and 3% of all television homes in 
the area. Television viewing in Bridgeport is almost completely 
dominated by the New York stations, with some viewing to New Haven. 

Bridgeport was not redone in 1956 because we saw no reason to 
believe that any significant change had taken place. It would be our 
recommendation that the use of the 1955 Bridgeport figures would pro- 
vide a fair indication of the current situation. 

Regarding Waterbury, Connecticut, the reason no UHF conversion 
is shown in our report is that the UHF conversion fell below our estab- 
lished minimum (1%), and we did not regard it as large enough for a 
statistically sound measurement. | 

Sincerely yours, 
/s/ James W. Seiler 


Director | 
JWS/mbs | 
Enclosures 

[322] | 

BRIDGEPORT - NORWALK - STAMFORD, CONNECTICUT 
March, 1955 | 
SAMPLE: 470 : 
TELEVISION SATURATION: | 
Percent of all homes............ 90 
UHF SATURATION: | 
Percent of all homes............ 2 ! 


Percent of TV homes............ 2 
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CHANNELS BEING RECEIVED: Percent of TV homes 
Percent of TV homes which view station more 


able to receive 


than 3 times a week 


Channel 


City 
WCBS 2 New York 99 95 
WRCA 4 New York 99 91 
WABD 5 New York 96 64 
WABC 7 New York 96 42 
WPIX 11 New York 95 36 
WOR 9 New York 90 28 
WATV 13 New York 87 23 
WNHC 8 New Haven 66 12 


- Others less than 20% 


CHANNEL VIEWED MOST & NEXT MOST: 
| Percent of TV homes 

Station viewed 

after 6:00 P.M. 


Station viewed 
before 6:00 P.M. 
Most Next Most 


Channel City 
WCBS 2 New York 36 6 83 8 
WRCA 4 New York 6 26 7 64 
WABC 7 New York 7 4 1 
WPIX 11 New York 3) 6 1 
WOR 9 New York 3 1 1 
Others 5 4 3 
No Choice 38 53 4 13 
_ Survey based on sampling in Fairfield County, Connecticut. 
AMERICAN RESEARCH BUREAU, INC. 28 
[ 323} 
WATERBURY, CONNECTICUT 
January, 1956 
_ SAMPLE: 520 
TELEVISION SATURATION: 


Percent of all homes...... saaa OL 


Most Next Most 








v 
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CHANNELS BEING RECEIVED: 


Channel City 


WNHC 
WCBS 
WRCA 
WABD 
WPIX 

WATV 
WABC 


8 New Haven 

2 New York 

4 New York 

5S New York 
11 New York 
13 Newark 

7 New York 


Others less than 20% 
CHANNEL VIEWED MOST & NEXT MOST: 


Channel City 


WNHC 
WCBS 
WRCA 
Others 


8 New Haven 
2 New York 
4 New York 


No Choice | 
Results shown are based on a random sampling of the Waterbury tele- 


phone directory. This directory lists families in Waterbury, Middle- 
bury, Prospect and Wolcott. In ARB's opinion this gample geographic- 
ally includes 21% of the population of New Haven County, Connecticut. 
AMERICAN RESEARCH BUREAU, INC. 


SAMPLE: 520 
TELEVISION SATURATION: 
Percent of all homes........ 


97 
82 
60 
52 
40 
33 
33 


Station viewed 
before 6:00 P.M. 
Most Next Most 


46 
16 


5) 
29 


[324] 


able to receive 


63 


84 
80 
53 
29 
19 
13 
13 


Percent of TV homes 

_ Station viewed 

_ after 6:00 P.M. 
Most Next Most 


[324] 


Percent of TV homes 
Percent of TV homes which view station more 
than 3 times a week 


38 


NEW LONDON, CONNECTICUT 
January, 1956 
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[324] 
CHANNELS BEING RECEIVED: Percent of TV homes 
Percent of TV homes which view station more 
able to receive than 3 times a week 
Channel City 
WNHC 8 New Haven 98 94 
WJAR 10 Providence 87 12 
WPRO 12 Providence 63 29 
WCBS 2 New York 49 4 
WRCA 4 New York 45 3 
WABD 5 New York 31 2 
WABC 7 New York 26 - 
WOR 9 New York 22 os 


Others less than 20% 


CHANNEL VIEWED MOST & NEXT MOST: 
Percent of TV homes 
| Station viewed Station viewed 
before 6:00 P.M. after 6:00 P.M. 
| Most Next Most Most Next Most 
Channel City | ———————— 


-WNHC 8 New Haven 51 12 67 22 
WJAR 10 Providence 18 27 28 47 
WPRO 12 Providence 4 6 3 9 
Others 1 1 1 1 
No Choice 26 54 1 21 


Results shown are based on a random sampling of the New London 

telephone directory. This directory lists families in New London, 

Groton and Waterford. In ARB's opinion this sample geographically 

: includes 42% of the population of New London County, Connecticut. 
AMERICAN RESEARCH BUREAU, INC. 152 


[325] 


NORTH ADAMS - PITTSFIELD, MASSACHUSETTS 
January, 1956 


SAMPLE: 526 
‘TELEVISION SATURATION: 
| Percent of all homes.......... 86 











re 
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UHF SATURATION: 
Percent of all homes......... enseuKn 44 
Percent of TV homes .............0.4. 51 


CHANNELS BEING RECEIVED: Percent of TV homes 
Percent of TV homes| which view station more 


able to receive than 3 times a week 
Channel _City_ | 
WRGB 6 _ Schenectady 100 98 
WMGT 19 Pittsfield 31 ! 42 


Others less than 20% 
CHANNEL VIEWED MOST & NEXT MOST: Percent of TV homes 


Station viewed Station viewed 
before 6:00 P.M. after 6:00 P.M. 
Most Next Most Most Next Most 


Channel City _ : 
WRGB 6 Schenectady 88 4 «82 18 
WMGT 19 Pittsfield 4 224 18 33 
Others - - | - 1 
No Choice 8 8672 i 48 
Measurements based on sampling in Berkshire County, Massachusetts. 
AMERICAN RESEARCH BUREAU, INC. — 154 
[326] 
WORCESTER, MASSACHUSETTS 
January, 1956 i 
SAMPLE: 500 ! 
TELEVISION SATURATION: 
Percent of all homes................- 91 
UHF SATURATION: 
Percent of all homes...............4.. 2 
Percent of TV homes................. 2 


CHANNELS BEING RECEIVED: Percent of TV homes 


Percent of TV homes which view station 
able to receive more than 3 times a week 


Channel City 
WBZ 4 Boston 98 96 


WNAC 7 Boston 98 | 97 





Percent of TV homes 
Percent of TV homes which view station more 
able to receive than 3 times a week 


Channel City 

WMUR Manchester 74 

WJAR Providence 69 

WPRO Providence 44 

WGBH Boston * 

Others less than 20% 

CHANNEL VIEWED MOST & NEXT MOST: otasion iceed” Station slowed 


before 6:00 P.M. after 6:00 P.M. 
Most Next Most Most Next Most 


Channel City 
WBZ Boston 20 22 48 20 
WNAC Boston 26 18 41 
WMUR Manchester 18 c 
WJAR 10 Providence 22 
WPRO 12 Providence 
Others 
No Choice - - 
*Educational station. See introduction, page iii. 
Results shown are based on a random sampling of the Worcester District 
telephone directory. This directory lists families in Worcester and eigh- 
teen other communities in the immediate area. In ARB's opinion this 
sample geographically includes 53% of the population of Worcester County, 
Massachusetts. 

AMERICAN RESEARCH BUREAIJ, INC. 223 


[327] 
NEW HAVEN, CONNECTICUT 
and 


PROVIDENCE, RHODE ISLAND 
The most recent ARB reports for the New Haven and Providence 


markets are full rating reports, for October 1955 and October 1956, 
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[327] | 
respectively. These are not reproduced here because of their length. As 
can be seen from the following sample pages of these reports, the only 
stations which receive a sufficient share of the audience to be included in 
the New Haven report are WNHC, New Haven and WCBS and WRCA, New 
York, and the only stations which receive a sufficient share of the audience 
to be included in the Providence report are WJAR and WPRO, Providence. 


The reports do not include an estimate of the UHF saturation in New Haven 


and Providence, but it is apparent that it is insignificant. 














@ 


oF Cwwnow o 

SES 

So] EES 
oe 
“Nw 


3.4 


Face the Nation 
Face the Nation 
Hall of Fame 







OM HH IN OND Oh Ou fp 


raul Fao] evel evel evel weal seal spe 







Face the Nation 
Face the Nation 
Hall of Fame 


w 
ry 
w 


ww 


»wBowlnKorehna 
e .7 
ie 


Sets in Use 
let's Tuke a Trip 
let's Take a Trip 


ere| eae] was] ses 


KS & 


&S& 


BBs 


Bac 
&PS& 
eEe[ PEEL PEE] Fer] ees] ere] cbs] eee 


Red 


Bes 
ee, ee 
















ret | TIDEXNG 


Pro-Fosttall™ 


aay a 















LE 











You Asked for It 
Bandwagon * 





Sets in Veo 









‘we 
2 tow 
: 3 eS 





ng 
ba r= 
Sets in U 
“ =a 


as] G48 GAG gael eae] gE 













LE 


war ll 1 25 
ec 
pe kia 
Bi ight 


ree 






We 
= 











ind Litt 


ET 





[331] 
STATISTICAL TABLES 
CONCERNING TELEVISION 
AUTHORIZATIONS AND OPERATIONS 


[332] Table I 


UHF GRANTS TG NOVEMBER 17, 1956 * 
INCLUDING, WHERE APPLICABLE, DATE ON AIR, 


DATE OFF AIR, AND DATE CONSTRUCTION PERMIT DELETED 


State and Call Date on Date off Date CP 
City Letters Channel Air Air Deleted 


ALABAMA 
Birmingham WJLN-TV 48 #£Never 
WSGN-TV 42 Never 4/30/54 
Decatur WMSL-TV 23 17/4/54 
Gadsden WTVS 21 Never 5/26/53 
Mobile WKAB-TV 48 12/31/52 8/1/54 2/28/56 
Montgomery WCOV-TV 20 4/8/53 
ARKANSAS 
Fort Smith KFSA-TV 22 1/19/53 
Little Rock KRTV 17 3/18/53 
KETV 23 Never 
CALIFORNIA 
Bakersfield KBAK-TV 29 8/21/53 
Corona KCOA 52 Never 
ElCentro KPIC-TV 16 Never 11/18/55 
Fresno-Tulare KMJ-TV 24 5/31/53 
KJEO 47 10/1/53 
KBID-TV 53 2/13/54 1/14/54 
KVVG 27° ~=11/16/53 
Los Angeles KBIC-TV 22 Never 
KTHE 28 8/3/53 9/10/54 2/11/54 
(Educ. ) 
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= | 
State and Call Date on Dateoff Date CP 
City Letters Channel Air Air : Deleted 
Merced KMEB 34 Never. | 5/20/54 
Modesto KTRB-TV 14 Never 
Monterey- | 
Salinas  § KICU 28 Never 1/12/54 
Sacramento KBIE-TV 46 Never _ 5/27/55 
KGMS-TV 46 Never | 
KCCC-TV 40 9/30/53 : 
San Bernar- | 
dino KITO-TV 18 Never | 4/9/54 
San Diego KUSH-TV 21 Never 8/4/55 


San FranciscoKBAY-TV 20 Never : 
KSAN-TV 32 3/9/54 | 


San Jose KVIE 48 Never _ 2/23/54 
Stockton KTVU 36 12/18/53 4/30/55 5/21/56 

Tulare See Fresno- : 

Tulare | 

* Does not include translator stations. : 

| 

[333] | 

CALIFORNIA 

~ contd.) 
Visalia KAKI . 43 Never 5/3/56 
Yuba City KAGR-TV 52 Never 3/30/54 

COLORADO | 
Denver KDEN-TV 26 Never 1/11/54 
KIRV 20 Never 1/21/54 

CONNECTICUT : 
Bridgeport WICC-TV 43 3/29/53 4/28/54 

WSJL 49 Never | 

WCTB 71 Never ! 

(Educ. ) | 


Hartford WHCT 18 9/14/54 
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State and Call Date on Date off Date CP 
City Letters Channel Air Air Deleted 


WEDH 24 #=Never 
(Educ. ) 
New Britain WKNB-TV 30 2/13/53 


New Haven- 
Waterbury WELI-TV 09 Never 


WATR-TV 53 9/6/53 
New London WNLC-TV 26 Never 
Norwich WCTN 63 Never 
(Educ. ) 
Stamford WSTF 27 Never 
DELAWARE 
Dover WHRN 40 Never 11/10/54 
Wilmington WILM-TV 83 Never 1/17/55 


DISTRICT OF COLUMBIA 


Washington WOOK-TV 14 Never 
WETV 20l/ Never 3/16/56 
(Educ. ) 

FLORIDA 

Clearwater WPGT 32 Never 2/28/56 


Fort Lauder- 
dale See Miami- 
Ft. Lauderdale 


1/ See Arlington, Va. 


[334] 


FLORIDA 
(Cont.) 


Fort Pierce WTVI Never 
Jacksonville WJHP-TV 12/13/53 
| WQIKK-TV Never 
Lakeland WOTV Never 11/17/53 





State and 
City 


FLORIDA 
(Cont. ) 


Miami-Fort 
Lauderdale 


Pensacola 


Call 


Letters Channel 


WMFL 
WGBS-TV 
WITV 
WFTL-TV 
WPFA-TV 


St. Petersburg- 


Tampa 


West Palm 
Beach 


GEORGIA 
Atlanta 


Columbus 


WSUN-TV 


WIRK-TV 


WQXI-TV 
WETV (Educ. ) 
WDAK-TV 


Macon-Warner 1/ 


Robins 
Valdosta 
ILLINOIS 
Belleville 
Bloomington 
Champaign 
Chicago 


Danville 
Decatur 
Evanston 
Harrisburg 
Joliet 
Peoria 


WOKA — 
WGOV-TV 


[334] 


Date off Date CP 
Air Deleted 


Never 

12/24/54 

11/30/53 

5/5/53 12/23/54 3/25/55 
10/16/53 12/18/55 


5/31/53 


9/13/53 3/1/56 


11/15/54 5/31/35 
Never | 
9/12/53 


8/21/53 5/31/55 9/17/56 
Never : 11/9/54 


WTVI (See KTVI, St. Louis, Missouri) — 


WBLN 
wcCcul 
WIND-TV 
WHFC-TV 
WOPT 
WDAN-TV 
WTVP 
WTLE 
WSIL-TV 
WJOL-TV 
WTVH-TV 
WEEK-TV 


12/2/53 | 
Never i 6/17/54 
Never : 

Never 

Never 

12/30/53 

8/10/53 

Never 

12/6/53 

Never 

10/18/53 

2/1/53 
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State and Call 
City Letters 


ILLINOIS 
(cont. ) 


Rockford WTVO 
Springfield WICS 


Channel 


39 
20 


By Formerly WNEX-TV."' 


INDIANA 
Anderson 
Elkhart 


Evansville- 
Henderson, WFIE 
Ky. WEHT 


Fort Wayne- 
Waterloo 


WCBC-TV 
WSJV 


WANE-TV 
WKJG-TV 
WINT 
Indianapolis WNES 
WJRE 
WFAM-TV 
WMRI-TV 
WLBC-TV 
WPTA 


Lafayette 
Marion 
Muncie 
Roanoke 


South Bend- 
Notre Dame WSBT-TV 


WNDU-TV 
Princeton WRAY-TV 
Waterloo 
IOWA 
Cedar Rapids KEYC 


Davenport- Rock 
Island-Moline KDIO 


[335] 


61 
32 


62 
30 


69 
33 
15 
67 
26 
59 
29 
49 
21 


34 
46 
92 


See Fort Wayne-Waterloo 


20 


36 


Date on 
Air 


4/29/53 
9/30/53 


Never 
3/20/54 


11/15/53 
9/27/53 


Never 
11/21/53 
9/16/54 
Never 
Never 
6/15/53 
Never 
5/18/53 


Never 


12/15/52 
7/1/55 
12/10/53 


Date off 
Air 


1/15/54 


Date CP 


Deleted 


7/18/56 


1/11/54 
5/3/54 


1/28/54 


1/29/54 


11/18/53 








State and 
City 


IOWA 
(cont. ) 


Des Moines- 


Ames 
Fort Dodge 
Sioux City 
KANSAS 
Topeka 
Wichita 


KENTUCKY 


Ashland- 
Huntington 


Henderson 
Lexington 


Louisville 


Newport 
Owensboro 


Paducah 
Richmond 


LOUISIANA 


Alexandria 


Baton Rouge 


Lake Charles KTAG-TV 


Monroe 


137 
Call 
Letters Channel 
KGTV 17 
KQTV 21 
KCTV 36 
KTKA 42 
KEDD 16 
WALN-TV 59 
See Evansville-Henderson 
WLAP-TV 27 
WLEX-TV 18 
WKLO-TV 21 
WQXL-TV 41 
[336 ] 

WNOP-TV 74 
WVJS-TV 14 
WKYT 14 
WTLK 43 
WBGT 60 
KSPJ 62 
WAFB-TV 28 
WCNS 40 
KHTV 40 

25 
KFAZ 


Date on 


. Air 


11/15/53 
11/23/53 
Never 


Never 
8/22/53 


Never 


Never 
1/20/55 
10/18/53 
Never 


Never 
Never 
Never 
Never 
Never 


Never 
4/19/53 
Never 
Never 
11/15/53 
8/16/53 


Date off 
_ Air 


4/15/85 


4/30/56 


4/20/54 | 





5/1/ 34 


[336] 


Date CP 


Deleted 


1/7/55 


11/18/54 


3/24/55 
9/25/53 


5/19/54 
11/16/53 


2/8/54 


2/24/54 


1/6/55 


[336] 


Call Date on 


Letters 


State and 

City 

LOUISIANA 
(cont. ) 


New Orleans WCKG 
: WJMR-TV 20 
WCNO-TV 32 
WWEZ-TV 32 
WTLO 20 


Channel 


Never 


Never 
Never 
Never 
MAINE 
Lewiston 
Portland 
MARYLAND 
Baltimore 


WLAM-TV ity | 
WPMT 53 8/27/53 
WTLF 18 Never 
WITH-TV 72 
Cumberland WTBO-TV 17 
Frederick WFMD-TV 62 
Salisbury WBOC-TV 16 
MASSACHUSETTS 
Adams See Pittsfield-Adams 


Boston- 
Cambridge 


Never 
Never 
Never 
7/15/54 


WXEL 38 
WJDW 44 
WBOS-TV 30 
WTAO-TV 56 
WHEF-TV 62 


Never 
Never 
Never 
8/31/53 


Brockton Never 


[337] 
Cambridge See Boston-Cambridge 


Fall River- 
New Bedford WSEE-TV 


WTEV-TV 
Greenfield WRLP 


Lawrence WGLM 


Air 


10/15/53 


11/22/53 


Date off 
Air 


3/25/55 


12/15/54 


3/30/56 


Date CP 
Deleted 


3/18/55 


9/17/54 


1/16/56 


8/17/55 
12/24/53 


8/6/54 


11/6/53 
8/5/54 


4/26/54 








State and Call 
City Letters 
MASSACHUSETTS 
cont. 
Northampton WNOH 
Pittsfield- 
Adams WBEC-TV — 
WMGT 
Springfield- 
Holyoke WHYN-TV 
WWLP 
Worcester WWOR-TV 
WAAB-TV 
MICHIGAN 
Ann Arbor WPAG-TV 
WUOM-TV 
(Educ. ) 
Battle Creek WBCK-TV 
WBKZ-TV 
Benton Harbor WHFB-TV 
Detroit WBID-TV 
WJLB-TV 
WTVS 
(Educ. ) 
East Lansing WKAR-TV 
(Educ. ) 
Flint WCTV 
WTAC-TV 
Grand Rapids WMCN 
Jackson WIBM-TV 
Kalamazoo WKMI-TV 
Lansing WTOM-TV 
Muskegon WTVM 


Port Huron NEW 
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Channel 


36 


64 
19 


99 
22 
14 
20 


20 
26 


38 
64 
42 
62 
30 
36 


60 


28 
16 
23 
48 
36 
34 
35 
34 


Date on 


Air 


Never 


Never 
2/23/54 


4/14/53 
3/17/53 
12/4/53 
Never 


4/20/53 
Never 


Never 
5/22/53 
Never 
Never 
Never 
8/8/55 


1/15/54 


Never 


Date off 


‘Air 


6/13/54 


11/13/53 5/3/54 


Never 
Never 
Never 
8/11/53 
Never 
Never 


10/9/56 


[337] 


Date CP 


Deleted 


9/23/53 


6/28/54 


8/31/55 
10/27/54 
3/3/54 


12/29/54 


11/27/53 
8/10/54 


12/9/53 
8/17/53 


8/3/55 





[337] 


Call 
Letters 


State and 
City 
MICHIGAN 
(cont. ) 
Saginaw-Bay 
City WKNX-TV 
WSBM-TV 
MINNESOTA 


Duluth- 


Superior WFTV 


Minneapolis- 


St. Paul WCOW-TV 


MISSISSIPPI 

WCBI-TV 
WGCM 
WJITV 
WCOC-TV 


Columbus 
Gulfport 
Jackson 
Meridian 
MISSOURI 


Cape Girardeau 
KGMO-TV 


Clayton 
Festus 
Kansas City KCTY 


St. Louis- 
Clayton- 
Festus- 
Belleville 


Channel 


18 


25 


Date on 
Air 


5/1/53 
Never 


6/7/53 


Never 


Never 
Never 
1/30/53 
4/7/54 


Never 


6/3/53 


Never 
8/12/53 
10/25/53 
Never 
11/25/53 


Never 


Date off 
Air 


7/11/54 


5/31/55 
1/30/54 


See St. Louis-Clayton-Festus-Belleville 
See St. Louis-Clayton-Festus-Belleville 


3/11/54 


8/3/54 


1/30/54 


Date CP 
Deleted 


12/30/54 


1/21/54 


5/12/54 
1/12/54 
5/31/55 


9/17/54 


3/11/54 


11/10/55 


9/15/54 
12/23/55 
9/7/55 








State and Call 
City Letters 
NEW JERSEY 


Asbury Park WRTV 
Atlantic City WOCN 


Camden 


WHTO-TV 
See Philadelphia-Camden 


New Brunswick 


Trenton 
NEW YORK 
Albany- 


WHDN 
WLTV 
(Educ. ) 
WTTM-TV 


Schenectady- 


Troy 


WTRI 
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Channel 
58 


92 
46 


47 


19 


41 


35 





[339] 


Date on Date off Date CP 
Air Air Deleted 


12/14/53 4/1/55 


Never | 
1/1/53 5/17/54 


Never | 5/21/54 


Never : 

i 
Never 3 5/20/54 
3/28/54 1/ 


1/ Suspended operation 1/31/55-6/15/56. 


Albany- 


Schenectady- WPTR-TV 


WCDA 


Troy (cont.) WTVZ 


Binghamton 


Buffalo 


Elmira 


Hagamon 


Educ. 

INR- 
WQTV 
(Educ. ) 
WBUF 
WTVF 
(Educ. ) 
WBES-TV 
WNYT-TV 
WTVE 


WSYE-TV | 


WECT 
WCDB 


[339] 


41 
23 
17 


40 
46 


17 
23 


10/14/53 | 
Never | 
Never 7 


Never 


Never 


8/17/53 
Never 


| 
l 


7/31/58 12/30/53 12/30/53 
Never | 

6/15/33 4/ 

9/10/56 

9/30/53 5/27/54 9/29/54 
3/22/56 
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[339] 
State and Call Date on Date off Date CP 
City Letters Channel Air Air Deleted 
NEW YORK a 
(cont) 
Ithaca WHCU 20 Never 
WIET 14 Never 
(Educ. ) 
Jamestown WJTN-TV 58 Never 6/16/54 
New York WREG 29 Never 
(Educ. ) 
WNYC-TV 31 Never 
Pough- 
keepsie WEOK-TV 21 Never 3/10/54 
WKNY-TV 21 4/21/54 7/25/562/ 
Rochester WRNY-TV 27 Never 7/11/55 
WCBF-TV 15 Never 
WROH 21 Never 
(Educ. ) 
Syracuse WHTV 43 Never 
(Educ. ) 
Utica WFRB 19 Never 10/8/54 
Watertown WWNY-TV 48 Never 3/10/54 
NORTH CAROLINA 
Asheville | WISE-TV 62 7/6/53 
Charlotte WQMC 36 1/5/54 3/15/55 
17 __—sSSuspended operation 11/4/54-5/6/56. 
2/ Operated on Channel 66 by STA. 
[340] 
Durham WCIG-TV 46 Never 3/3/54 
Fayetteville WFLB-TV 18 8/29/55 
Gastonia WTvVx 1/ 48 Never 
Goldsboro WTVX 34 Never 6/3/54 








State and Call 
City Letters 
NORTH CAROLINA 
cont. 
Greensboro- 

High Pt. WCOG-TV 
Henderson WHKP-TV 
Mt. Airy WPAQ-TV 
Raleigh WNAO-TV 
Winston- 

Salem WTOB-TV 
OHIO 
Akron WAKB 
Ashtabula WICA 
Canton WTLC 
Cincinnati WQXN-TV 

WCET 
(Educ. ) 
Cleveland WHK-TV 
WERE-TV 
Columbus WOSU-TV 
(Educ. ) 
Dayton WIFE 
Elyria- 
Lorain WEOL-TV 
WIMA-TV 
Lima WIMA-TV 2/ 
Mansfield WTVG 
Massillon WMAC-TV 
Oxford WMUB-TV 
(Educ. ) 
Sandusky WLEC-TV 
Toledo WTOH-TV 
Warren WHHH-TV 
Youngstown- 
New Castle WFMJ-TV 
WKBN-TV 
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Channel 


Date on 


Air 


Never 
Never 
Never 
7/12/53 


9/26/53 


6/7/53 
9/11/53 
Never 
Never 
6/29/54 


Never 
Never 
9/19/55 


10/26/53 


Never 
Never 
4/18/53 
Never 
Never 


Never 


Never 
Never 
Never 


8/7/54 
1/5/53 


Date off 


‘Air 


6/16/56 


3/13/54 


i 
| 





[340] 


‘Date CP 


Deleted 


9/29/54 
11/16/53 
1/20/54 


12/20/54 


8/31/53 


1/10/53 





[340] 


Date CP 
Deleted 


Date off 
Channel Air 


State and Call 
City Letters 


Youngstown-New Castle 
(Cont. ) 


WFMJ 
WXTV 
WHIZ-TV 


3/8/53 8/23/54 8/23/54 
Never 

Zanesville 5/23/53 
OKLAHOMA 
Miami 


Oklahoma 
City KMPT 


KTVQ 


1, / Formerly WNSC-TV. 


2/ Bought WLOK-TV Lima (Ch. 73); obtained permission to shift to 
Channel 35. 


KMIV Never 


2/4/55 
12/15/55 


11/22/53 
11/2/53 


[341] 
KCEB 23 
KSPG 17 


3/13/54 
Never 


Tulsa 12/7/54 


OREGON 


Coos Bay KOOS-TV 16 Never 1/12/54 


Eugene KTVF 20 Never 


Portland 
Salem 


KPTV 
KPIC 


PENNSYLVANIA 


Allentown- 
Easton- 
Bethlehem 


Chambers- 
burg 
Erie 


Harrisburg 


WFMZ-TV 
WGLV 
WQCcY 
WLEV-TV 


WCHA-TV 
WSEE 
WLEV-TV 
WTPA 
WCMB-TV 


27 
24 


67 
57 
39 
21 


46 
35 
66 
Td 
27 


9/20/52 
8/4/53 


12/4/54 
7/18/53 
Never 
5/8/53 


9/3/54 
4/25/54 
Never 
6/26/53 
9/8/54 


3/31/54 


4/15/55 


7/14/54 


3/31/54 


11/8/54 


3/31/55 








State and Call 
City Letters 
PENNSYLVANIA 
cont. 
WHP-TV 
Johnstown WARD-TV 
Lancaster WWLA 
WLAN-TV 
Lebanon WLBR-TV 
Lewiston WMRF-TV 
Newcastle WKST-TV 
Philadelphia- WIBG-TV 
Camden WPHD 
WIP-TV 
WKDN-TV 
WSES 
WHYY-TV 
(Educ. ) 
Pittsburgh WTVQ 
WKJF-TV 
WENS 
Reading WHUM-TV 
WEEU-TV 
Scranton WTVU 
WGBI 
WARM-TV 
Sharon WSHA 
Sunbury WKOK-TV 


Wilkes-Barre- WBRE-TV 


Hazleton 


WAZL-TV 
WILK-TV 


Williamsport WRAK-TV 


York 


WNOW-TV 
WSBA-TV 
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Channel 


[342] 


Date on 


Air 


4/1/53 
10/15/53 
Never 
Never 
10/22/53 
Never 
4/15/53 


Never 
Never 
Never 
Never 
Never 
10/22/56 


Never 
7/18/53 
8/29/53 
2/22/53 
4/15/53 
8/17/53 
6/7/53 
2/9/54 
Never 


Never 


1/1/53 
Never 


9/16/53 
Never 


11/16/53 1/ 


12/23/52 


Date off 
Air 


10/16/54 


1/10/55 


7/2/54 


9/4/56 
6/30/55 
1/1/55 





[342] 


Date CP 


Deleted 


1/17/56 


3/3/54 


3/25/55 
6/4/54 


1/6/55 





[342] 
State and Call 
City Letters 


RHODE ISLAND 
Providence WNET 
SOUTH CAROLINA 


Aiken WAKN-TV 
Anderson WAIM-TV 
Camden WACA-TV 
Columbia WNOK-TV 
WCOS-TV 
Greenville WGVL 
Greenwood WCRS-TV 
Spartanburg WSCV 
TENNESSEE 
Chattanooga WOUL 
WTVT 
Knoxville WTVK-TV 
TEXAS 
Austin KCTV 
KTVA 
Beaumont- 
Port Arthur KBMT 
Brownwood KNBT-TV 
Corpus 
Christi KVDO-TV 
| KTLG 
Dallas KLIF-TV 
KDTX 


Fort Worth KTCO 
Galveston KTVR 
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Channel 


16 


41 


Date on 
Air 


4/12/54 


Never 
12/11/53 
Never 
9/1/53 
5/1/53 
8/1/53 
Never 


Never 


Never 
Never 
10/18/53 


Never 


Never 


5/9/54 


Never 


8/2/54 
Never 
Never 
Never 
Never 
Never 


1/ Suspended operation 9/30/56-10/12/56. 


Date off 
Air 


7/14/55 


1/21/56 
4/29/56 


8/1/56 


Date CP 


Deleted 


7/14/55 


9/17/54 


1/21/56 


6/9/54 
5/14/54 


4/20/54 
3/22/54 


6/4/53 
6/4/53 


2/2/55 
1/4/56 
3/24/55 
4/14/54 
10/15/53 


4 ~ 


> 
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[343] 
State and Call Date on 
City Letters Channel Air 
TEXAS (cont. ) 
Houston KNUZ-TV 39 12/29/53 
KXYZ-TV 29 Never 
KTVP 23 Never 
Longview KTVE 32 10/25/53 
McAllen KRIO-TV 20 Never 
Marshall KMSL 16 Never 
San Antonio KCOR-TV 41 6/2/55 
KALA 35 Never 
Sherman KSHM 46 Never 
Tyler KETX 19 1/28/53 
Victoria KNAL-TV 19 Never 
Waco KANG-TV 34 11/1/53 
Wichita Falls KTVW 22 Never 
VIRGINIA 
Arlington WARL-TV 20 Never 
Charlottes- 
ville WCHV-TV 64 Never 
Danville WBTM-TV 24 2/1/54 
Hampton See Norfolk-Hampton-Newport News 
Lynchburg WWOD-TV 16 Never 
Marion WMEV-TV 50 Never 
Norfolk-Hampton- 
Newport NewSWTOV-TV 27 10/16/53 
WACH-TV 33 10/8/53 
WVEC-TV 15 9/19/53 
Richmond WOTV 29 Never 
Roanoke WROV-TV 27 1/27/53 
WASHINGTON 
Ephrata KBAS-TV 43 Never 
Pasco KEpR-Tv 2/ 19 1/5/55 


Date off 
A i r 


6/25/84 


12/23/55 


10/21/54 


1/19/56 


| 
| 


12/31/54 


1/1/55 


7/21/53 


[343] 


Date CP 
Deleted 


3/24/55 
9/17/56 
6/26/53 
5/19/54 


6/7/55 
1/27/54 
1/9/56 
11/18/54 
1/19/56. 
8/3/53 


1/29/54 


7/10/53 
2/15/54 


7/21/53 


[343] 


State and Call 
City Letters 


WASHINGTON 
cont. 


Seattle 
Vancouver 
Yakima 


KCTL 
KVAN-TV 
KIMA-TV 
KIT-TV 
KRSM 
WEST VIRGINIA 
Beckley WBEY 
Charleston WKNA-TV 


Channel ; 


Date on Date off 


Air = Air 


Never 
Never 
7/19/53 
Never 


Never 


Never 


10/12/53 2/8/55 


7 Satellite of KIMA-TV, Yakima, Washington. 


Fairmont WJPB-TV 
Parkersburg WTAP 
Wheeling WLTV 
WISCONSIN 
Beloit 
LaCrosse 


Madison 


WRBJ 
WTLB 
WMTV 
WKOW-TV 


WHA-TV 
(Educ. ) 


WXIX 
WCAN-TV 
WMIL-TV 
WFOX-TV 
WNAM-TV 
WOSH-TV 
WOSA-TV 


Milwaukee 


Neenah 
Oshkosh 
Wausau 


[344] 


35 
15 
D1 


o7 
38 
33 
27 
21 


19 
25 
31 
31 
42 
48 
16 


3/28/54 2/28/55 
11/12/53 


Never 


Never 
Never 
7/20/53 
7/8/53 
3/26/54 


10/3/53 
9/4/53 
Never 


3/2/55 


Never 
1/26/54 
7/1/53 
Never 


1/2/55 
3/22/54 


Date CP 


Deleted 


8/19/55 


12/10/53 


9/17/56 


5/20/54 


10/14/53 
3/24/55 


1/16/56 
12/14/53 


3/10/55 
4/27/54 
10/11/54 
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[366] TABLE VI 


| 


TABULATION OF UHF CONSTRUCTION PERMITS 


Duration UHF CP's UHF CP's Total CP's at End of 


‘ Granted Surrendered | Period 
July-Dec. 1952 130 0 180 

; Jan. -June 1953 128 4 254 

, July-Dec. 1953 49 21 982 
Jan. -June 1954 16 48 250 
July-Dec. 1954 10 22 238 

: Jan. -July 1955 6 21 223 

F July-Jan. 1956 4 13 214 
Feb. -Nov. 17, 1956 19 _9 ed 

* Totals 362 138 224 


TABULATION OF UHF STATIONS IN OPERATION 
UHF's Going UHF's Going Total UHF's on Air 


r Duration On Air Off Air End of Period 
— July-Dec. 1952 6 0 : 6 
Jan. -June 1953 39 0 45 
; July-Dec. 1953 78 2 124 
' Jan-June 1954 21 16 126 
July-Dec. 1954 9 18 lt 
Jan. -July 1955 5 18 104 
, July-Jan. 1956 2 6 100 
Feb.-Nov.17, 1956 __5 _9 96 
Totals 165 69 96 
| 
[417] : 


Excerpts from 
Interim Report of the Committee on 
Interstate and Foreign Commerce 
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[ 417 ] 
The Television Inquiry 
(Allocations Phase) 
July 23, 1956 


* * * 

The committee wishes to commend the FCC for its constructive 
and farsighted action in adopting its report and order of June 25, 1956, 
docket No. 11532, a long-range plan, making possible a major shift to 
UHF through deintermixture in selected markets. This interim report 
is intended as a general endorsement of the Commission's action insofar 
as it outlines a course of action which, if expeditiously followed to its 
conclusion, giving due weight and consideration to the public interest, 
holds promise of resulting in a truly nationwide, competitive television 


system. ... 
* * * 


It is important to remember, when considering problems in the 
allocations field, that one must start with the fact that there is a basic 


scarcity of television frequencies. Even under conditions of most efficient 
use of the spectrum, there would be a danger of limitation upon the growth 
and enjoyment of this vital medium. However, when governmental policy 
or private action leads to wasteful use of these valuable frequencies, a 
truly serious condition results. Under the impact of policies heretofore 
pursued by the Federal Communications Commission, compounded by the 
attitudes of advertisers and the inertia of set owners, such a crisis has 
developed in this country with respect to the 75 percent of the frequencies 
assigned for television which lie in the UHF band. 

In May and June 1954, because of a rapidly developing downward 
trend in UHF broadcasting, the Communications Subcommittee of this 
committee, under the chairmanship of Senator Potter, held extensive 
hearings on this problem. These revealed that as of that time 127 UHF 
stations were on the air, 10 had left the air, and 64 had surrendered their 
permits without ever going into operation. The opinion was commonly 
expressed that UHF broadcasting was then in a critical condition; it is 
now Clear that its status has deteriorated even more seriously since then. 
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When the FCC lifted the television freeze in 1952 and issued its 
. sixth report and order, it made 1,875 commercial 


: [418] 
assignments and 252 educational assignments to the various communities 
of the country. Of these, 1,319 commercial assignments and 169 educational 
‘ assignments are in the UHF bana,2/ so that this portion of the spectrum 
was clearly intended to constitute a major factor in our expanding tele- 
vision system. The Commission generally intermixed UHF and VHF allo- 
cations in the same communities, although many representatives of the in- 
dustry warned that this was unsound and would place UHF stations ata 
competitive disadvantage. The Commission acted on the belief, held in 
complete good faith, that the role of UHF was going to be so important 
that stations operating in that band would shortly overcome the initial 
competitive disadvantages facing them. 
All of the experience since then has demonstrated that this basic 
assumption of the Commission was unsound. When the freeze was lifted 
in 1952 there were more than 17 million television sets in the hands of 
the public, none of which was capable of receiving the signal of a UHF 
station. The licensee of a UHF station was therefore required to try to 
o.. persuade the individual set owners in his area to spend from $50 to $100 
> for a converter and special antenna simply in order to receive the signal 
of the new station. In order to provide an incentive for such expenditures 
the station operator needed network programming, but he soon found that 
this was not forthcoming until he had achieved a certain degree of con- 
version. In addition, despite efforts on the part of this committee, the 
manufacturers of television sets continued to devote the major part of 
‘ their production to VHF-only sets, and the percentage of all-channel 
sets, which are slightly more costly, has steadily declined. The UHF 
operator has, therefore, never been able to reach all the sets in his area, 
except in regions where no VHF signals are available. In addition, UHF 
| signals presently have a somewhat more restricted range than VHF, and 











[418] 


are more affected by foliage, hilly terrain, and high buildings -- conditions 
which are generally expected to be overcome in the future. 

In general, UHF stations have been successful in those areas in 
which they have had no VHF competition, and have provided a highly satis- 
factory service to the people of such communities. In addition, some UHF 
stations have been able to 


1/ The radio spectrum as presently allocated by the FCC extends from 
10 kilocycles to 30,000 megacycles. The Commission has divided 


the spectrum into various bands, of which the 2 important for our purposes 
are “VHF (which extends from 30 to 300 megacycles) and UHF (which ex- 
tends from 300 to 3, 000 megacycles ). 


[419] 
operate profitably in larger markets if there is only one VHF station serv- 
ing the area. But in those markets where UHF stations have faced com- 
petition from two or more VHF stations, the uniform result has been 
continual financial loss which has either driven the UHF station off the 
air, or is likely soon to do so if this trend cannot be reversed. 


*x**x* * eK K KX 


. if UHF television is permitted to die, it seems extremely un- 


likely that it can ever be revived. Research and development in this area 


would necessarily be affected, and there would be reluctance to invest in 
the medium. As a consequence, attempts would quite probably be made 
to preempt the frequencies for other services. It must be remembered 
that the radio frequencies are one of our most valuable resources. De- 
mands upon them by various types of radio services in this electronic 
age are increasing every day, as is noted by the Commission in its report 
and order of June 25, 1956, referred to below. If all or part of the UHF 
band is released for such other use, it would be virtually impossible to 
recover it for television at a later date because of the investments which 
would have been made. With these developments would die all chance for 
a really effective national television service with equal multiple outlets 
and widely distributed community stations. 
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The Commission recognizes the necessity for interim action pend- 
ing consideration of its long-range proposals. To that end it seeks to im- 
prove opportunities for effective competition among a greater number of 
stations. In that connection, it formulates certain factors which it will 
consider in deciding whether (1) to delete VHF assignments to improve 
opportunities for UHF broadcasting or, (2) in other circumstances, to 
assign an additional VHF channel. | 

The committee approves generally of the factors listed by the Com- 
mission to be considered in deciding upon channel reallocations. Tr 

*¥ kK * : 

Prior to the recent action of the Commission, there was strong 
support for urging the Commission to effect selective deintermixture ona 
broad scale, although it was recognized that this would not serve as a 
final solution to the problem. The committee therefore commends the 
action of the Commission in adopting this policy as an important part of 
its overall program. | 


[420 ] 
It is worth noting that this is actually the only major action being 


taken by the Commission at this time which holds promise of furnishing 
prompt assistance and encouragement to UHF — and of promot- 
ing the preservation of the UHF band. | 

. substantial deintermixture in the very near: future will provide 
areas of stable UHF television which can serve as the basis for a UHF 
holding operation until more long-range solutions -- such as the possibility 
of shifting all television to UHF -- can be more fully explored. This is 
vitally important, for otherwise UHF broadcasting may continue its 
present downward trend to the point where it ceases to be a significant 
part of our television system through the failure of more and more UHF 


operators. It will be hard for the Commission to convince the committee 
| 
of its sincere interest in the possibility of an all-UHF television system if, 





[420] 


while considering such a project, it provides no relief for UHF stations 
presently on the air, with the distinct probability that many of them might 
be forced to suspend operations. 

It should be made clear that although the committee sympathizes 
with the plight of those who have pioneered in UHF broadcasting and re- 
grets the losses they have suffered, its conclusions as set forth in this 
report are not motivated by any desire to go to the economic rescue of 
these individuals. Rather, the committee is concerned with preserving 
UHF broadcasting as it exists today, insofar as that may be possible, so 
that the UHF frequencies will continue to be used and effectively developed 
to the point where they can occupy their proper and essential place in the 
total television picture. If in the process economic benefit inures to cer- 
tain UHF licensees, that is simply an incidental result of policies which 
the committee feels are vital to the future development of American tele- 
vision. Conversely, if economic injury results to those who have applied 
for, or received, grants of VHF channels which are deleted in the process 
of deintermixing particular markets, that, too, is an unavoidable con- 
comitant of the strengthening and preserving of UHF broadcasting for the 
benefit of the public generally. 

* * * 

The record in the committee's recent hearings, as well as in the 
hearings conducted by the Subcommittee on Communications 2 years ago, 
makes it plain that the chief cause for the present plight of UHF was the 
policy of intermixing UHF and VHF assignments adopted by the Federal 
Communications Commission in its sixth report and order. Quite logically, 
therefore, the proposal most commonly advanced as the vital first step 
toward the 
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rehabilitation of UHF is to reverse this policy, wherever possible, by 
shifting allocations so that certain communities will have an all-VHF 
television service and others will have an all-UHF, ora predominantly 
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UHF, service. This, of course, is deintermixture. 

The committee has been deeply impressed by the near unanimity 
of opinion in support of this policy among those who testified during the 
hearings. ... | 

It should be noted that deintermixing selected markets to make 
them all, or predominantly, UHF not only strengthens UHF broadcasting, 
but as a byproduct it also makes the one or more VHF channels deleted 
from a particular market available for possible assignment in surrounding 
predominantly VHF areas. Thus the VHF channels moved to preserve exist- 
ing UHF operations may well be allocated in other markets to provide them 
with second, third, or fourth VHF stations. Thus deintermixture can im- 
prove the allocations situation in both directions. __ 

A special problem exists in communities which have only UHF 
allocations and have an existing UHF station, or an off-the-air UHF sta- 
tion, but are located well within the service area of a. metropolitan mar- 
ket having three or more VHF stations. In sucha situation there is, in 
the light of the testimony before the committee, serious doubt whether 
such a station can survive even without local VHF competition. There- 
fore, all that can seemingly be done to permit a local outlet in such an 
over-shadowed community, under existing circumstances, is to provide 
some form of VHF facility. , 

The committee will therefore closely watch the Commission's pro- 
gress in achieving deintermixture. It hopes that the proceedings recently 
initiated will be concluded by the Commission with all possible speed, 
and that wherever it is found in the public interest deintermixture will be 
promptly effected. The committee further hopes that the Commission will 
act with like dispatch as to other petitions for deintermixture now pending, 
or hereafter filed, to the end that deintermixture be quickly accomplished 
on the widest possible basis. 

One thing is certain -- whether all television can be shifted to 
UHF, or television east of the Mississippi can be so shifted -- no nation- 
wide, competitive system of television can be developed without employing 
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the ultra high frequencies. The Commission has recognized ever since 
1945 that 12 VHF channels by themselves are not enough to permit the de- 
velopment of the kind of system we need. It now reiterates that position. 
The question, therefore, is not whether the UHF band of 


[422] 
frequencies is important and must be preserved, but rather how this vital 
asset, constituting 75 percent of the spectrum allotted to television, can 
be rescued from its present predicament and developed to the point where 
it can perform its essential role in an expanding television system. 
We need a system which can provide service to as high a percen- 


tage of our people as possible, with local service in many more com- 
munities than at present, and with multiple services wherever they can be 
supported. Without UHF some of these goals cannot be fully achieved and 
others cannot be attained in any substantial degree at all. 


* * * 


Deintermixture should be effected on as broad a basis as possible 
in order to make clear to the broadcasting industry, to advertisers and 
advertising agencies, and to the public, that UHF is not only going to be 
maintained but expanded to assume its necessary place in our overall tele- 
vision system. In so doing, of course, long-awaited encouragement will 
be given to many UHF broadcasters who are hanging on, despite severe 
losses, in hope that at long last something will be done for UHF besides 
talking about it. 

x *k * 

In this connection, the committee is of the opinion that the licensee 
or grantee of any VHF channel which may be deleted in the process of de- 
intermixture should be granted 2 UHF channel in its stead. No holder of a 
VHF station license should lose his grant without getting a prior right to a 
UHF license in its place. It would appear that this could be done through 
appropriate show-cause proceedings. Similarly, if a VHF channel deleted 
from one community is allocated to another community with a faltering UHF 
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station, or a UHF station that has been forced off the air, the licensee of 
the latter should be granted the new VHF channel, thus making the market 
all VHF. 

In this interim report, the committee has: 


(2) Specifically approved the Commission's interim program of 
selective deintermixture, urging that this essential By eauney step be 
pursued as broadly and rapidly as possible. 


[423] 
(3) Advised that it will follow very closely the’ Commission's 
progress toward achievement of both its interim and long-range pro- 
posals, and that it will call for periodic reports as to such progress. ... 


[ 491] 
COMMENTS OF THE WGBH EDUCATIONAL FOUNDATION 
[ FCC Received Dec. 3, 1956] 


| 

1. The Commission's Notice of Proposed wa Making in Docket 
No. 11748, released June 26, 1956, includes a proposal to shift VHF 
Channel 3 to Providence, Rhode Island, with the transmitter to be located 
so as to meet the minimum transmitter spacing requirement. This 
Notice gives interested parties an opportunity to file comments thereon. 

2. The WGBH Educational Foundation is the licensee of WGBH-TV, 
a noncommercial educational station on Channel 2 in Boston, Massachusetts. 
WGBH-TV is operated with the advice and co-operation of the Lowell 
Institute Cooperative Broadcasting Council, the membership of which is 
comprised of representatives of numerous educational and cultural 
institutions in the Boston area. WGBH-TV has been on the air since 
May 2, 1955, and is New England's only educational television station. 
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3. Originally WGBH-TV took no position on the merits of the 
proposed shift of Channel 3 to the Providence crea Although WGBH- 
TV understands the desire of the Providence petitioner to bring addi- 
tional VHF service to the Providence area, the juxtaposition of Chan- 
nel 3 and Channel 2 and the long range implications of the proposed 
shift of Channel 3 to the Providence area compel WGBH-TV to recon- 
sider its original position and oppose the shift of Channel 3, as pro- 
posed in Docket No. 11748. 

4. WGBH-TV's antenna and transmitter are located on Great 
Blue Hill in Norfolk County, Massachusetts. Since Channel 3 is an 
adjacent channel, Sections 3.610(c)(1) and 3.611(a)(4) of the Federal 
Communication Commission's Rules and Regulations require that the 
Channel 3 transmitter must be located at least 60 miles from WGBH- 
TV's transmitter site.2/ The center of 


T/ See Comments dated May 4, 1955, filed by the WGBH Educational 
Foundation in Docket No. 11336, Proposed Rule Making and Order to 


Shift Channel 3 to Westerly, Rhode Island. 


2/ The Commission has made clear its intention to permit no devia- 
tion from the minimum transmitter separation requirement. In the 
Notice of Proposed Rule Making in Docket No. 11748, it stated that, 
although it proposed to move Channel 3 to Providence, the transmitter 
for any station operating on Channel 3 would have to be located so as 
to meet the 60-mile spacing requirement. More recently, in a case 
which on this point is indistinguishable from the one at hand, the Com- 
mission reaffirmed its adherence to the maintenance of the minimum 
transmitter separation requirement. In proposing the shift of Channel 
19 from Altoona to Johnstown, Pennsylvania, the Commission cau- 
tioned: "In utilizing Channel 19 in Johnstown, the transmitter will 
have to be located so as to meet the minimum spacing and coverage 
requirements of the Rules."" Notice of Proposed Rule Making, Docket 
No. 11860, FCC Mimeo 37356, November 1, 1956, p. 2. 
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Providence is only 30.5 miles 1 southwest of the WGBH-TV trans- 
mitter site. This means that the Channel 3 transmitter would have to 
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7 be located at least 29.5 miles south and west of Providence to meet the 

a 60-mile minimum separation requirement shown by the attached engi- 
an neering affidavit and map, prepared by Raymond E. Rohrer, Jansky & 
Bailey, Consulting Engineers. 

9. Mr. Rohrer's affidavit also shows that, when located at the 
distance required to maintain the 60-mile adjacent channel separation, 
the Channel 3 transmitter would be unable to provide principal city 
> coverage to Providence even with the maximum power allowed by the 
Commission, 100 kilowatts, and an antenna height of 1000 feet above 
average terrain, 2/ Nor is this the case of a minor technical failing. 
The city grade contour would not reach the center of Providence. It 
would cover only 30 per cent of the area of the city. Thus, the pro- 
posed reallocation should be rejected because it would violate Section 


T/ Di stance computations have been made in soenrdance with the direc- 
tives of Section 3.611(a)(2) of the Federal Communications Commission's 
Rules and Regulations. 47C.F.R. 8 3.611 (a)(2) (Supp. 1956). 


2/ 47C.F.R. 88 3.614(b), (b)(1) (Supp. 1956). 


[494] ! 
3. 685(a) — 1/ of the Commission's Rules and Regulations. 
6. Any operator of Channel 3 which could not provide principal 
, city coverage for the greater part of the city of Providence, but which 
_ sought to compete for the Providence market with two well-established 
Providence stations, would inevitably find itself in an extremely diffi- 
cult competitive situation, Thus, WGBH-TV fears that, if the proposed 
shift of Channel 3 were approved by the Commission, it would only be 
a matter of time before the operator of Channel 3 would seek to elimi- 
nate or minimize its competitive disadvantage vis-a-vis the other two | 
, stations by seeking to move its transmitter closer to Providence sO 
. | that it could provide effective coverage for the entire city. The effect 
of any such transmitter move would be to create serious interference 
for WGBH-TV, lessen its coverage area and impair its ability to 
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provide New England with educational television. As stated above, 
WGBH-TYV is the only noncommercial 


1/ Section 3. 685(a) provides: 
= "The transmitter location should be chosen so that, on the is 
basis of the effective radiated power and antenna height 
above average terrain employed, the following minimum 
field intensity in decibels above one microvolt per meter ° 
(dbu) will be provided over the entire principal community 
to be served: } 
Channels 2-6 
dbu"’ 
47 C.F.R. 8 3.685(a) (Supp. 1956). (Emphasis supplied. ) 
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educational television station serving New England. It provides a 
unique public service for its many viewers and its over-all program- 
ming is of a type which is not generally provided by other stations. 

7. It is no answer that WGBH-TV is raising future possibilities 

which may never come into being. It is a fact that this proposal would 
violate Section 3.685(a) of the Regulations. This provision of the 
Commission's Regulations is more than engineering in nature; it is a 
statement in engineering terms of the technical quality of service which - 
the television public expects and demands. The Commission, in per- 
mitting departures from its basic plan of television allocations, must 
take into account the realities of the economics of broadcasting. And 
the reality of the present proposal is that, if it is granted, the Com- 
mission may very well be confronted with efforts to move Channel 3 
closer to Providence and closer to WGBH-TV, which could only impair 
the effectiveness of the operations of WGBH-TV. : 


8. Under date of November 23, 1956, Channel 16 of Rhode _ 
Island, Inc. , filed a petition with the Commission to include in the 
instant proceeding the question of assignment of Channel 3 to one of 
certain designated cities within the State of Rhode Island as an alter- 
native to its assignment to Providence. Although this petition in no 
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> way abandons the 


- |496] | 
proposal to assign Channel 3 to Providence, it does frankly recognize 
that it is "doubtful" that principal city coverage could be provided to 
all of the city of Providence from transmitter sites meeting the require- 
ments for minimum separation and principal city coverage. 

9. Channel 16 of Rhode Island, Inc.'s November 23 proposal 
seeks to avoid Section 3. 685(a) of the Commission's Regulations by 
making the "principal city" one of the following ; "Warwick, 43, 028; 
Cranston, 55,060; Newport, 37,564; West Warwick, 19,096; Westerly, 
8,415; [or] Narragansett Pier, 1,247." However, we doubt that this 
proposal meets the basic problem. If Channel 3 were assigned to one 
of the other communities specified rather than Providence, the follow- 
ing facts would remain unchanged: 

1. The Channel 3 facility would still — to be 60 miles 
from WGBH-TV. : 

2. The operator of the Channel 3 facility would still be 
interested in competing for the Providence market. 

3. The Channel 3 facility would still not provide prin- 
cipal city coverage for Providence. 

4, The operator of the Channel 3 tecctkiy would still 
find it advantageous to seek to move Channel 3 closer to Provi- 
dence and hence closer to WGBH-TV with the resulting impair- 
ment of the operations of WGBH-TV. : 
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10. Both the proposed rule making in Docket No. 11748 and 
Channel 16's proposed alternatives present this dilemma to the Com- 
mission. If the Commission reallocates Channel 3, it creates, at 
best, a substandard service for Providence and its metropolitan area. 
On the other hand, if this situation is created, any attempt to cure it 
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by rendering substandard the service of WGBH-TV, New England's 
only educational television station, would be unthinkable. The best 
answer is not to create this dilemma in the first place. Channel 3 
should not be reallocated, either as proposed in Docket No. 11748 or 
in the petition of November 23. 
| Respectfully submitted, 

WGBH EDUCATIONAL FOUNDATION 

/s/ Ernest W. Jennes 


/s/ Stephen J. Pollak 
Covington & Burling * * * 


Attorneys for WGBH Educational 
December 3, 1956 Foundation 


[Certificate of Service] 
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JANSKY & BAILEY, INC. 


AFFIDAVIT OF RAYMOND E. ROHRER RE RULE- 
MAKING TO AMEND SECTION 3.606, TABLE OF 
ASSIGNMENTS, RULES GOVERNING TELEVISION 
BROADCAST STATIONS AS IT EFFECTS STATION 
WGBH-TV, BOSTON, MASSACHUSETTS 
(Docket Na 11748) 


November 13, 1956 
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. City of Washington ) 
District of Columbia ) 


Raymond E. Rohrer, being duly sworn upon oath deposes and 
‘says that he is a radio engineer, employed by the firm of Jansky & 
Bailey, Inc., consulting radio engineers, Washington, D. C., and 
that his qualifications are on file with the Federal Communications 
Commission. He also states that he has been granted registration to 
practice as a Professional Engineer in the District of Columbia. 
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Affiant states that the firm of Jansky & Bailey, Inc., has been 
retained by the WGBH Educational Foundation, Boston, Massachusetts, 
to prepare certain engineering material regarding the rule-making pro- 
ceeding (Docket No. 11748) to amend Section 3. 606, Table of Assign- 
ments of the Rules Governing Television Broadcast Stations as it effects 
station WGBH-TV, Boston, Massachusetts. The WGBH Educational 
Foundation is the licensee of educational television station WGBH-TV 
which operates on Channel 2, 

The instant rule-making proceeding contains a@ proposal which 
would delete Channel 3 from Hartford, Connecticut and assign it to 
Providence, Rhode Island. Station WGBH-TV is authorized to operate 
from a transmitter location on Great Blue Hill, Milton, Massachusetts, 
which is approximately 12 miles from the center of Boston. The Com- 
mission's Rules | 
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specify a minimum adjacent channel spacing of 60 miles between trans- 
mitter locations. The distance from the WGBH-TV transmitter loca- 
tion to the center of Providence is 30.5 miles. The proposed assign- 
ment would require the selection of a transmitter location at least 
29.5 miles south and west of the center of Providence in order to com- 
ply with the 60 mile adjacent channel requirement from the WGBH-TV 
transmitter site. An arc with a radius of 60 miles centered on the 
WGBH-TV transmitter location is shown on Fig. 1. : 

In addition to the 60 mile adjacent channel spacing from WGBH- 
TV, it is also necessary to consider a similar spacing from the trans- 
mitter location of WBZ-TV, Boston, Massachusetts which operates on 
Channel 4. The WBZ-TV location is in Newton, Massachusetts, ap- 
proximately nine miles southwest of the center of Boston, The WBZ- 
TV location is 34.3 miles from the center of Providence. The 60 
mile spacing from WBZ-TV would require a Channel 8 transmitter 
location to be at least 25.7 miles from the center of Providence. 
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South of Providence the minimum spacing requirement from WGBH-TV 
would be controlling while West of Providence the controlling spacing 
would be from WBZ-TV. 

The City Grade contour (74 dbu) of a Channel 3 station with an 
effective radiated power of 100 kilowatts and an antenna height of 
1,000 feet above average terrain would extend no further than 28 miles 
from the transmitter. Therefore, based on the fact that a Channel 3 
transmitter could not be located closer than 29.5 miles to Providence 
and still meet the separation requirements, the City Grade contour 
would not reach the center of Providence let alone include the entire 
city. The City Grade contour would encompass only 30 per cent of the 
area of the City of Providence. 
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Affiant states that the calculations and measurements contained 
in the foregoing were made by him personally or under his direction 
and that he believes them to be correct. All statements made in this 
report are true of his own knowledge except where stated to be on in- 
formation or belief and those statements he believes to be true. 


/s/ Raymond E. Rohrer 
November 13, 1956 


[ Jurat] 
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[539] 
[Received FCC December 28, 1956] 


CLARIFICATION OF THE 
COMMENTS OF THE WGBH EDUCATIONAL FOUNDATION 


1. It will be noted that the engineering affidavit submitted with 
the Comments of the WGBH Educational Foundation filed on Decem- 
ber 3, 1956, refers on page 2, line 11, to the location of the WBZ-TV 
transmitter. We are advised by engineering counsel that although the 
distances from the WBZ-TV transmitter site to Boston and Providence 
are correctly stated in the affidavit, the description of the location of 
the transmitter is incorrect and should be changed to read "Needham 
Heights, Massachusetts" instead of "Newton, Massachusetts". 

Respectfully submitted, 
WGBH EDUCATIONAL FOUNDATION 
/s/ Stephen J. Pollak 
Covington & Burling * = = 
December 27, 1956 Attorney for WGBH Educational Foundation 
[Certificate of Service] : 
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REPLY COMMENTS OF : 
THE TRAVELERS BROADCASTING SERVICE CORPORATION 


* * * * 
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IV. Deintermixture at Hartford Would be Highly Prejudicial to 

In a single document designed to apply to a number of the "de- 
intermixture" cases, JCET has submitted a blanket endorsement of the 
principle of "selective deintermixture" in Hartford. It is believed, 
however, that in its concern for the preservation of educational tele- 
vision service throughout the country, JCET has extended its endorse- 


ment to the Hartford area without full appreciation of the serious 
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adverse consequences which the removal of Channel 3 from Hartford 
and its assignment to Providence would have on the assurance of edu- 
cational television service to viewers in New England. 

First, it must be noted that the possibility of educational tele- 
vision service on a non-commercial basis to the viewers of Connecticut 
is even more remote today than it was two years ago when the first 
Hartford deintermixture proceeding was urged upon the Commission. 
At that time, in response to a show cause order, the Connecticut State 
Board of Education, which holds an outstanding construction permit for 
Channel 24 at Hartford, stated that it did not matter to it whether the 
educational reservation in that city was UHF or VHF. Significantly, 
the Board of Education filed no comments in this proceeding to indicate 
that its attitude has changed. However, recent press reports indicate 
that the possibility of a non-commercial educational station in Connecti- 
cut in the foreseeable future is practically non-existent. At recent 
meetings at the University of Connecticut and in hearings on the Con- 
necticut budget, Governor Ribicoff 


[584] 

expressly rejected the expense and hazards of a state-financed non- 
commercial educational television operation and instead indicated that 
in his view a more "sensible approach" to the problem of bringing edu- 
cational television to Connecticut would be along lines suggested by 
President Jorgensen of the University of Connecticut to the effect that 
educational programs be produced at low cost for a closed circuit 
university-operated television station, and then made available for use 
by commercial television stations in Connecticut. (See clippings from 
the Hartford Courant, October 26, 1956 and the Hartford Times, Octo- 
ber 27, 1956, attached hereto as Exhibit 2). 

Such a proposal would receive the fullest cooperation from the 
television station proposed by TBSC and only through the use of a VHF 
channel could the educational television programs so produced be 
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distributed to substantially all the viewers of Connecticut. At the 
hearing on TBSC's application for Channel 3(at which President Jorgen- 
sen appeared as a witness in behalf of TBSC), uncontradicted testimony 
was taken and numerous exhibits introduced to document TBSC‘s pro- 
posal to bring extensive and imaginative locally produced television 
programs of an educational nature to its viewers. TBSC has already 
made elaborate plans for the production of such programs, and the 
excellent past record of radio station WTIC in this respect provides 
ample assurance that they will in fact be produced. Indeed, at TBSC's 
suggestion the Educational Television Committee of the Connecticut 
State Board of Education was formed (Docket 8621, R. 864-5). In order 
to meet the educational needs | 
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of its viewing audience at Hartford, TBSC proposes to devote 9.01% of 
its total broadcast time to the presentation of educational programs 
(Ibid., TBSC Exh, 24). To meet the requirements of its proposed edu- 
cational programs, TBSC has budgeted $75, 000 a year in out-of-pocket 
expenses to be used for this purpose alone (Ibid., TBSC Exh. 25). 
Moreover, TBSC will be able to effectuate its educational programming 
from the outset of telecasting as a result of contacts and preparations 
which have already been made with many Connecticut educational insti- 
tutions on the primary, secondary and graduate levels ‘ie, TBSC 
Exhs. 26-28). 

The reallocation of Channel 3 to Providence would be as preju- 
dicial, from an educator's point of view, to Rhode Island as it would 
be to the viewers of Connecticut. As TBSC pointed out in its comments 
in this proceeding (pp. 36 through 39), the reallocation of Channel 3 to 
Providence even if the transmitter were located as close to Providence 
as possible in observance of the 60-mile separation required from the 
transmitter site of WGBH-TV, would result in mutually destructive 
adjacent channel interference between the two stations, greatly limiting 
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the coverage of the two stations in Providence itself. The interference 
from WGBH-TV would limit service from Channel 3, even on a Grade 


A basis, to less than two-thirds of the City of Providence. Conversely, 


interference from Channel 3 to the signal of WGBH-TV, even operating 
at maximum facilities, would mean that approximately 63% of the City 
of Providence and the entire densely populated suburbs to the south 
and west of the city would be deprived of service from the Boston edu- 
cational station. Moreover, as 


[586] 
WGBH-TYV itself pointed out in its comments opposing the deletion of 
Channel 3 from Hartford, the fact that most of Providence would not 
receive city grade service from Channel 3 would soon lead to pressure 
for the curtailment of the 60-mile separation requirements in order to 
make the Channel 3 facility fully competitive with other stations in 
Providence. 

The deprivation of the fine educational television service of 
WGBH-TV to the viewers of Providence would be particularly unfortu- 
nate at this time in view of the increasing quantity and quality of edu- 
cational television program material available to stations such as 
WGBH-TV. For instance, the President of the National Broadcasting 
Company announced on December 13, 1956 the appropriation by NBC of 
more than $300, 000 to be used to provide programs to non-commercial 
educational stations over NBC network lines, thus vastly enriching the 


source of program material available to low budget educational stations. 


WGBH-TV will be among the beneficiaries of this project. (See clip- 
ping from New York Times, December 14, 1956, attached hereto as 
Exhibit 3.) 

TBSC does not believe that JCET would consciously endorse 
such an unthinkable curtailment of the non-commercial educational 
service which would otherwise be available to the City of Providence 
from station WGBH-TV. Indeed, comments by JCET in previous 
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allocation proceedings before the Commission expressly negative any 
such conclusion. For instance, in its comments submitted on Decem- 
ber 15, 1955 in Docket 11532, JCET specifically commended the out- 
standing service being rendered by WGBH-TV to "more than half the 


population of New England” and noted 


[587] 
that "some 1, 125, 000 viewers are within a radius of 60 miles from the 
|WGBH-TV] transmitter, representing 92% of all homes within this 
range". (Comments, Exh. C, p. 30.) Amonga number of testimonials 
to WGBH-TV's outstanding television service cited by JCET in the 
same comments was an excerpt from the Providence Sunday Journal of 
June 12, 1955 commending the Boston station for bringing its educa- 
tional service to the Providence public (Ibid. , p. 31). TBSC's previ- 
ously submitted comments demonstrate beyond question that the 
amendment to the Commission's Rules proposed in this proceeding 
would result in a direct and drastic curtailment of the WGBH-TV pro- 
gram service, in effect depriving most of the City of Providence of this 
service, and this assertion is corroborated by the ae submitted 
by WGBH-TV itself. | 

Significantly, JCET does not endorse "deintermixture” at 
Duluth-Superior (Docket 11755) where the Commission has proposed to 
delete the educational reservation for VHF Channel 8 in order to make 
a third VHF channel available for commercial use. Its support of the 
present allocation at Duluth-Superior is not founded upon any considera- 
tion of terrain factors or coverage of stations. It asserts that there is 
no need for a third competitive VHF station in the area since 

"One of the existing VHF stations is affiliated with NBC and the 

other with CBS and ABC, so it would appear that there is ade- 
quate network service available so far as the public is con- 
cerned" (JCET Comments, p. 5). | 


[588] 

JCET makes no attempt to distinguish this situation from the 
Providence case where the two existing VHF stations are affiliated 
with the three networks and where television service is also available 
from network stations in Boston. JCET's failure to give any considera- 
tion to terrain and other factors affecting the coverage of UHF televi- 
sion stations and its inconsistent treatment of cities indicate that its 
real concern is not with deintermixture as such, but solely with the 
provision for educational television programming, and as to the latter, 
it has failed to comprehend the real damage which will be caused to 
educational television in New England from the removal of Channel 3 
from Hartford to Providence. 

In view of the foregoing, it is believed that the endorsement by 
JCET of the rule making proposal involved must have been made in 
ignorance of the relevant facts, which show, first, that the deletion 
of Channel 3 at Hartford will have a particularly adverse effect on edu- 
cational programming in Connecticut and, second, that the removal of 
this channel to the Providence area would have a disastrous effect on 
WGBH-TV and its educational programming in Rhode Island. 

V. The Claim of the UHF Commentators that Connecticut is 

Suitable for UHF Propagation is Wholly Erroneous. _ 

In the comments previously submitted by TBSC (p. 13), it was 
pointed out that the Commission's own Rules contain express warnings 
that the theoretical coverage contours contained in the "Sixth Report 
and Order" are reliable, if at all, only where the terrain is relatively 
flat and that they become increasingly unreliable in hilly and wooded 
country 
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or areas of high man-made obstacles. This fact, which is a matter of 
common knowledge in the industry, was reaffirmed in the comments of 
the Association of Federal Communications Consulting Engineers 
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* | (AFCCE), quoted below. Nevertheless, and although one of the engi- 
ry neering consultants who submitted affidavits allegedly in support of 
a the Hartford deintermixture proposal was a member of the AFCCE 


committee, none of the parties supporting deint er mixture at Hartford 
was willing to recognize the fact that, because of terrain factors in 
Connecticut, UHF stations do not and cannot under any circumstances 
provide television service to the tens of thousands of viewers living 
— 4 in shadowed areas and in communities such as Torrington, Winsted 
oo and Willimantic, where no television reception is present. Nor do 
they take any note of the fact that adverse terrain factors will forever 
doom many tens of thousands of Connecticut residents to a single tele- 
vision service if Channel 3 is deleted. : 

In view of the fact that several of the commentators, such as 
the UHF Petitioners, have had extensive experience with the actual 
“ operation of UHF stations in the Hartford area, and are in a position 
# 4 to know better than anyone else how ineffectual their service is in the 
rough terrain of Connecticut and Massachusetts, their total failure to 
acknowledge the severe propagation problem which faces any UHF 
operation in the area is little short of disingenuousness. Despite the 
fact that the Commission's Notice of Proposed Rule Making in this 
proceeding asked interested parties to assist in its determination by 
making available what information they had conc erning the suitability 
of the areas involved for , 


[590] 
UHF propagation, the UHF Petitioners and Channel 16, as well as 
ABC, have totally failed to make such information available to the Com- 
mission, but on the contrary have attempted to give the wholly errone- 
ous impression in their comments that the Connecticut area is ideal 
for UHF propagation. Their coverage data is all based upon theoretical 
computations without any qualification whatsoever and without any recog- 
nition of the fact, universally conceded, that average curves, 
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"narticularly in the UHF portion of the spectrum * * * lead 

to entirely erroneous conclusions." 

(Report of AFCCE Committee on Television Service 

Determination, September 15, 1956, incorporated 

herein by reference. ) 
In the Report of the Association of Federal Communications Consulting 
Engineers, it was unanimously agreed that coverage of television sta- 
tions, particularly UHF, depends largely upon terrain factors and that 
“departures from the average in different areas are real and, toa 
large extent, are functions of the terrain conditions peculiar to the 
area under study." The report specifically referred to terrain condi- 
tions in the Hartford area. It stated: 

“The Miami area differs from that of Hartford and both differ 

from the Peoria area." (p. 4) 

In view of the failure of the commentators even to advert to the 
terrain conditions in the Hartford area which have deprived so many 
thousands of Connecticut residents of television service, TBSC once 
again directs the Commission's attention to the field intensity survey 
conducted by its consulting radio engineers to determine the actual 


propagation 


[591] 
characteristics of television channels in the Hartford area which conclu- 
sively demonstrates that VHF Channel 3 is absolutely essential at Hart- 
ford in order to afford a first television service to at least 56,184 people 
in "white areas" and a minimum of 103,037 persons in "gray. areas". On 
the other hand, it is undeniable that the Providence area receives a 
plethora of VHF television service. In view of this survey, it is submitted 


that the hypothetical computed coverage contours for UHF such as those 

contained in the engineering statements attached to the comments of the 
_UHF Petitioners and Channel 16 are of little, if any, value in this pro- 
ceeding. 
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Indeed, the UHF Petitioners implicitly recognize the inability 
of UHF to serve the State of Connecticut now or at any time in the future 


oe. 3 in their own comments by their arbitrary and unrealistic designation of the 
> "Connecticut River Valley area" as consisting of five counties, two in 
Connecticut and three in Massachusetts, excluding all consideration of the 
" 4 rest of the State of Connecticut. The UHF Petitioners’ arbitrary use of 


the narrow five-county corridor, running north and south with the Con- 
necticut River, is not difficult to understand, in view of the terrain con- 
ditions present in Connecticut. The TBSC measurements of television 
signals show that only in the narrow area to the north and south of Hart- 
ford does UHF television service even begin to measure up to theoretical 
standards specified in the Commission's Rules and that to the east and west 
UHF is virtually useless as a broadcast medium because of Connecticut's 
hilly terrain. Apparently acknowledging this fact, the UHF Petitioners 
have written off, in their consideration of the problems presented, the four 


| 
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Connecticut counties (Litchfield, Tolland, Windham and New London) 
where television service is most desperately needed at the present time. 
As TBSC pointed out in its comments, almost half of Connecticut's 
448, 638 rural residents live in these four counties, and important 
Connecticut communities such as Willimantic, Norwich, and New Lon- 
don are located in them. To date conversion in these important areas of 
Connecticut has been virtually nil, for the good and sufficient reason 
that the residents are unable because of terrain factors to receive any 
UHF service. The UHF Petitioners have chosen to ignore these im- 
portant areas of Connecticut entirely in their presentation. * However, 
their own comments recognize the necessity of service from VHF 

stations in rough and hilly terrain. Thus, the UHF Petitioners quote 
from the Reply Comments of Storer Broadcasting Company (Docket 
11532, dated February 1, 1956) as follows: 
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* The comments submitted by Channel 16 indicate a complete lack of < 
familiarity even with the artificial boundaries set up by the UHF Peti- 

tioners. Thus, Channel 16 would locate the important Connecticut 

City of Waterbury, which is in New Haven County, in the five-county 

area designated by the UHF Petitioners (Channel 16 Comments, p. 4). « 
Such an error betrays a failure even to comprehend the nature of the 
Connecticut coverage problems. Waterbury, even with its own UHF 
station, is today almost wholly unconverted to UHF television and must 
depend almost entirely on service from the state's only VHF station at 


New Haven. Contrary to being "primarily dependent upon the success- ; 
ful operation of UHF stations" (Channel 16 Comments, p. 4), Waterbury 
is desperately in need of an additional VHF service from Channel 3 at * 
Hartford. 

[593] 


" * * * The 12 VHF channels form the backbone of our tele- 
vision system. From a technical standpoint, the present VHF 
allocation, based on minimum co-channel separations of 170 
miles in Zone I, 190 in Zone II and 220 in Zone Il, provides a 
assurance of good television service to the rural populations; 

and the "fill-in" characteristics of the VHF bands are essential, 

both to provide service ‘to metropolitan areas of high buildings 

and rugged terrain (e.g., New York, Pittsburgh, Portland, 


Oregon), and to provide long-range service to rural populations 
particularly in sparsely inhabited areas and locations where 


heavily rolling, hilly, and mountainous terrain intervene be- 
tween the television station and the receiving location. * * *" « 


(Emphasis supplied) 
The foregoing description by Storer Broadcasting Company of the kind 
of area which must have VHF service, if television is to be assured to 
ali the people, is a strikingly accurate portrayal of the facts pertaining 
to the rural areas in Connecticut. 
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VI. It Would Be Impossible to Provide a Third Competitive 
Facility at Providence by Use of Channel 

In its comments (pp. 32-3) TBSC answered in advance the argu- 
ment relied on in the comments of ABC to the effect that Channel 3 
must be allocated to the Providence area, despite the engineering vio- 
lations which would be involved, in order to provide that city witha 
third "competitive" facility. In reply to the comments submitted by 
ABC, TBSC need point out only that its engineering studies show con- 
clusively that Channel 3 could never be a competitive service at Provi- 
dence without disastrous interference to two operating stations in Bos- 
ton in violation of the minimum mileage allocation requirements of the 
Commission, and that even if it could be a competitive facility, other 
public interest considerations would militate against the reassignment. 

The engineering evidence previously submitted by TBSC with 
its comments shows that Channel 5 at Boston will provide a Grade A 
service to all of the viewers of Providence. It is to be noted that the 
UHF Petitioners choose to ignore this significant and imminent service 
from Channel 5 in the engineering statement attached to their comments 
(p. 2) although at the same time, in showing theoretical coverage to the 
Hartford area, they have included service from almost a dozen UHF 
operations which are wholly non-existent except for the fact that there 
are unused construction permits outstanding (Ibid. , Figure 2). ABC 
does not, and cannot, however, deny that with the advent of a new 


[595] | 
station on Channel 5 at Boston and a new service on Channel 6 at New 
Bedford, the entire ABC program schedule will be available to viewers 
of the Providence area.* Since this is so, there is no conceivable 
public interest consideration warranting the reallocation of Channel 3 
to the Providence area and the consequent permanent degradation, not 
only of the television service ad WBZ-TV and WGBE-TV, but also 
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large and important areas of Connecticut. 

Neither the original allocation plan submitted by ABC nor the 
supplement thereto of November 28, 1956 makes any attempt to meet 
the allocation objections to the assignment of Channel 3 to Providence, 
fully documented in TBSC's previously submitted comments, which 
arise from the location of the Channel 2 transmitter and the serious 
interference to and from Channels 2 and 4 at Boston. The allocation 
of Channel 3 to Providence could not make a station operating therein 
competitive with the two existing Providence stations. In view of the 
elaborate study which has been made by ABC of the matter and its 
failure to provide or suggest any way in which Channel 3 could render 
a competitive service to 


* As TBSC has previously pointed out, it makes no difference to a 
viewer whether he receives a specific network program from a trans- 
mitter located in his own city or in a neighboring city provided that the 
signal level is sufficient to render a good picture. This fact is corrobo- 
rated, for instance, in the comments submitted by WWOR-TV, which 
point out (p. 6) that WWOR-TV was unable to subsist as a local station 
in Worcester because "the programming of all the networks" is and has 
been available to the Worcester public from stations located in Boston, 
Providence, and Manchester, New Hampshire. 


[596] 
Providence without at the same time causing serious adjacent channel 
interference to existing stations at Boston, it must be assumed, as 
TBSC's previous presentation has demonstrated, that no solution is 


available through use of Channel 3. 
* * * * 


[603] 


Exhibit No. 1 A. D. RING & ASSOCIATES 
CONSULTING RADIO ENGINEERS * * * 


December 17, 1956 
City of Washington ) 


District of Columbia 
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- | A. D. Ring, being first duly sworn, upon oath deposes and 
| says that he is a consulting radio engineer, a partner in the firm of 
» A. D. Ring & Associates, with offices in the Pennsylvania Building, 


Washington, D. C. He is a registered professional engineer (Reg. 
No. 790) in the District of Columbia. His qualifications as an engineer 
are known through his employment by the Commission from 1934 to 
1941, and are a matter of record with the Commission. 

* * * * 
: [605] | 

A study of the area available for the Channel 3 transmitter dis- 
closes that Hartford is the largest city in the area. The location of 
Hartford in Connecticut will permit of service throughout the greater 
part of the state, particularly in the valleys between the substantial 
hills running north and south and located both east and west of Hartford. 
» These areas have the least television service of any areas that can be 
e served by Channel 3 in this area. Some of these valleys are of such 
depth and the hills of such configuration that the television service is 
very poor and cannot be improved except by the use of a VHF channel 
or translators, which, due to the number of the valleys, would require 
so many translators as to be impractical. The population of the sev- 
eral cities in the area down to 5, 000 is listed in the table below. 
Springfield, Massachusetts, is not considered as in the area. 


- TABLE I : 
> City Population 
Groton, Conn. 1, 036 
Hartford, Conn. 177, 397 
Manchester, Conn. 34, 116 
New London, Conn. 30, 551 
Norwich, Conn. 28, 429 
[606] : 


Pawcatuck, Conn. 5, 269 


Table I (Cont. ) 

City Population 
Rockville, Conn. 8, 016 
Thamesville, Conn. 5, 918 
Thompsonville, Conn. 9, 633 
Willimantic, Conn. 13, 586 
Westerly, Rhode Island 8,415 

Affiant states that the calculations and exhibits in this report 
were made by him personally or under his direction and that all facts 
contained herein are true of his own knowledge except where stated to 
be on information or belief, and as to those facts, he believes them to 
be true. 


/s/ A. D. Ring: 
iant 


| Jurat] 
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Exhibit 2 - Page 1 
The Hartford Courant: Friday, Oct. 26, 1956 | 
RIBICOFF REJECTS PLAN FOR STATE TV STATION 
By Keith Schonrock 2 

New Haven, Oct. 25 -- The State Board of Education failed to 
convince Gov. Ribicoff today that the state should construct and operate 
its own educational television station. ! 

The Governor, interested particularly in =e the estimated 
$500, 000 cost of building such a station and operating it for one year, 
suggested that the Education Board make a greater effort to get coop- 
eration on educational telecasts from regular commercial stations. 

*Expensive Proposition' | 

"Owning and operation a television station gets to be a very ex- 
pensive proposition," the Governor said. "Commercial stations have 
an obligation to present public service programs and educational pro- 
grams should qualify for such presentation." 

When Commissioner William J. Sanders and embers of the 
board told him that they have had difficulty getting educational programs 
on commercial stations at advantageous times, the Governor said: 

"If you people think you have a television program which will benefit 
the people of the state write to me and I will call the television opera- 
tors to see what can be done.” | 

Sanders suggested that educational television is “vitally impor- 
tant" to modern-day teaching practices and said it would be "too bad" 
if the state relinquishes the TV channels allocated to it. 

The request for an educational television station was only one 
expansion item in the budget request presented to Gov. Ribicoff today 
by the Board of Education. | 

- Other requests included: a raise in the minimum $3, 120 starting 
pay rate for state-employed teachers; expansion of both teacher college 
and vocational training school systems; and 341 new employees to meet 
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_ increased enrollment in such schools. 

At present the Education Department, which operates the 
state's four teacher colleges and the several vocational schools, has 
a two-year budget totaling $99,141,770. The request given to the 
Governor today was for a two-year budget totaling $127, 209, 205. 

Board members told the Governor they are having difficulty get- 
ting teachers to teach in teacher colleges and vocational schools be- 

- cause higher pay is offered in other public schools or in private indus- 
try. 
. Vocational Schools 

They also urged that three new vocational schools be built in the 
New Britain, Manchester and Meriden areas to meet what they de - 
scribedasa heavy demand for such training. 

Earlier in the day the Governor inspected the Agricultural Ex- 
periment Station in New Haven and listened to that agency's budget re- 
quests. The agency asked for only slight increases over its present 
budget to meet "ordinary inflation." 

No budget hearings are scheduled for today. On Saturday the 
Governor will go to the University of Connecticut to hear that institu- 
tion's requests for funds. 


[612] 
[Received FCC December 31, 1956] 


STATEMENT OF THE 
JOINT COUNCIL ON EDUCATIONAL TELEVISION 


1. On June 26, 1956, the Commission issued its Notice of 
Proposed Rule Making in this proceeding requesting comments on its 
‘proposal to shift VHF Channel 3 from Hartford, Connecticut to Provi- 

dence, Rhode Island. A number of parties have filed comments in this 


‘proceeding, some in support of the proposal and others in opposition. 
On December 3, 1956, the Joint Council on Educational Television 
(JCET) filed its comments in support of the proposal. 
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[613] 
by 2. Since that date, the JCET has studied the comments of the 
o. various parties filed in this proceeding, with particular reference to 

P the engineering statements that have been submitted. Channel 16 of 


7 Rhode Island, Inc., which supported the proposal, has admitted in its 
pleadings that studies by its consulting engineer "indicate that unless 
the Commission should permit reduced separations, it is doubtful 

whether principal city coverage could be provided to all of the City of 


[613] : 
Providence from transmitter sites meeting the minimum mileage 
separations." | 
3. Raymond E. Rohrer of the engineering firm of Jansky & 
Bailey, Inc., stated in his report submitted on behalf of educational 
station WGBH-TV at Boston, Massachusetts, that: | 
"The proposed assignment would require the selection of a 
transmitter location at least 29.5 miles south and west of 
the center of Providence in order to comply with the 60 mile 
adjacent channel requirement from the WGBH-TV transmitter 
site. .... The City Grade contour (74 dbu) of a Channel 3 
station with an effective radiated power of 100 Kilowatts and 
an antenna height of 1,000 feet above average terrain would 
extend no further than 28 miles from the transmitter. There- 
fore, based on the fact that a Channel 3 transmitter could not 
be located closer than 29.5 miles to Providence and still meet 
the separation requirements, the City Grade contour would 
not reach the center of Providence let alone the entire City. 
The City Grade contour would encompass cd 30 percent of 
the area of the City of Providence," 
The statements submitted by other engineers in this proceeding con- 
firmed the conclusions stated by Mr. Rohrer. ! 
4, In the light of these facts, the JCET has concluded that the 
assignment of Channel 3 to Providence cannot be accomplished and still 
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meet the Commission's minimum mileage separation standards. Indeed, 
the proposed station on Channel 3 assigned to Providence would have to 
be located so far from the City of Providence that the JCET believes 
that this would be a sub-marginal allocation and would not provide ade- 
quate service to the City of Providence. In view of this fact, the JCET 


[614] 

has concluded that it would constitute the waste of a valuable frequency 
to delete Channel 3 from Hartford without making possible an allocation 
to provide satisfactory service for the City of Providence and its sur- 
rounding metropolitan area. 
| 5. Accordingly, the JCET has reconsidered its position and 
withdraws its support from the proposal to transfer Channel 3 from 
Hartford to Providence. 

Respectfully submitted, 


JOINT COUNCIL ON EDUCATIONAL 
TELEVISION 


By: /s/ Telford Taylor * * * 
/s/ Seymour Krieger * * * 
December 28, 1956 Its Attorneys 
[Certificate of Service] 


[617] 
[Received FCC December 31, 1956] 


REPLY COMMENTS IN SUPPORT OF THE RETENTION 
OF CHANNEL 3 IN HARTFORD, CONNECTICUT 


1. The undersigned respectfully desires to reply to the com- 
ments of those who would delete VHF Channel 3 from Hartford, capital 
city of Connecticut. 
| 2. On June 25, 1956, the Commission, in its notice of Proposed 
Rulemaking, set forth the view that the public interest would be better 
served by the deletion of Channel 3 from Hartford, substituting Channel 
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| 
61 in its stead, and reallocating Channel 3 to Providence, Rhode Island. 
In its own words, the Commission stated in paragraph 2 of its 
Notice of Proposed Rulemaking: 
"The Commission today adopted a Report and 1 Order in its gene- 
ral television allocation proceeding in Docket No. 11532, out- 
lining a long-range program designed to improve the television 
allocation structure and at the same time specifying the basis 
on which it would consider channel changes in the interim with 
the view to improving the immediate television situation in in- 
dividual communities." | 


[618] | 
3. It is my considered opinion that rather than improving the 


television situation, the adoption of the Commission's proposal to delete 
Channel 3 from Hartford would irreparably damage the television situa- 


tion in Connecticut as it concerns the population as a whole. 

It takes no engineering or technical training to arrive at the con- 
clusion that in Connecticut, at least, UHF channels can, at best, deliver 
limited service even though good in quality. | 

As Governor of Connecticut, I have had the opportunity to visit 
and revisit all sections of our state. Many areas of Connecticut are 
still without a usable Connecticut signal, and other areas receive sub- 
standard service. | 

We don't ask for the channels assigned to Rhode Island. We 
seriously question the fairness and equality of a proposal to delete 
Channel 3 from our State Capital and move it to Rhode Island's state 
capital which already has 2 VHF channels of its own. : 

The official governmental life of the state has its heartbeat in 
the City of Hartford. The State Legislature, the Supreme Court, the 
principal executive functions of Connecticut, all center in Hartford. 

To deny Channel 3 to Hartford would in effect deny an outlet 
from the official and executive activities of Connecticut to many sections 


[618] 


and a large portion of the population of Connecticut. Presently it is 
necessary to drive to New Haven in order to reach many of the people 
of Connecticut and even this station doesn't reach them all. 


[619] 

4. It is common knowledge that Connecticut contains within its 
borders some of the finest educational institutions in the land. Yale, 
The University of Connecticut, Trinity, Wesleyan, Connecticut College 
for Women, Hillyer, St. Joseph, are some of the colleges in our state. 
Then too, living within our borders are many of the world's finest 
authors, musicians, composers, and artists. How inequitable then is 
the proposal to remove a television channel which could serve as the 
outlet for the artistic, intellectual and educational flowering of Connec- 
ticut's great abundance. 

5. The premise that the presence of VHF Channel 3 in Hartford 
would weaken UHF operations in this area is without justification. NBC 
owns WKNB-TV, CBS owns WHCT-TV. It is not for me to point out 
to the Commission the power, prestige and wealth of networks. Chan- 
nel 8 in New Haven has also been sold to out-of-state interests. 

Only Channel 3 remains for independent, local ownership and 
operation. Channel 3, in fact, is needed to provide competition for 
TV operations whose programming stimuli come from outside our 
state borders. 

6. It is my understanding that Hartford is the only capital city 
in the United States of its size still without a VHF channel. This isa 
reflection on the prestige and stature of a great state. 


[620] 
7. I strongly urge the Federal Communications Commission 
to adhere to its original plan as outlined in its Sixth Report and Order 
of 1952 and to re-affirm the necessity of retaining Channel 3 in Hartford 
so that home-grown television service may be made available to all 
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Connecticut, including important rural areas of the state. I further 
urge that all restrictions now contained in the construction permit be 
removed so that Channel 3 may be immediately placed in operation for 
the total benefit of all the citizens of the State of Connecticut. 


/s/ Abraham Ribicoft 
Governor of Connecticut 


Dated: December 27, 1956 
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° [Received FCC December 31, 1956] 
Before the 
| FEDERAL COMMUNICATIONS COMMISSION 
‘ Washington 25, D. C. 7 
‘ Docket No. 11748 


In the Matter of 


Amendment of Section 3. 606, 
Table of Assignments 
+ Television Broadcast Stations 
(Hartford, Connecticut - Providence, Rhode Island) 


REPLY COMMENTS IN SUPPORT OF PROPOSED RULE MAKING 


* * * * 


[675] | 
REPLY COMMENTS OF HAMPDEN-HAMPSHIRE CORPORATION, 
| SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 
y AND GREENFIELD BROADCASTING CORPORATION 
Introduction : 

This proceeding involves proposals for deintermixture of the 
Connecticut Valley and of Rhode Island - the former { to all UHF, the 
latter to all VHF. 

The Connecticut Valley is the nation’s most important UHF area, 
containing the largest population concentration of any area now receiv- 
ing UHF service. Geographically it is located so that it is an area 
apart - away from coastal New England - Portland, Boston, Providence, 
New York City - which, because of prefreeze VHF stations, must re- 
main VHF only for the forseeable future. It comprises the market 
areas of Hartford-New Britain, ranking 27th in the nation, Springfield- 
Holyoke, ranking 46th, and (with the extension of UHF service to be 
anticipated from the avowed purpose of NBC and CBS to extend the 
service areas of the stations they have acquired to Long Island Sound) 
New Haven-Waterbury, ranking 33rd, as well. By virtue 


| 
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|676] 
of the satellite installation proposed in Greenfield, Massachusetts, the 
UHF area will also extend into Vermont and New Hampshire. On the 
Northwest the area is bordered by another important area where UHF 
has also prospered - the Albany-Schenectady-Troy, New York and 
Pittsfield, Massachusetts area. If VHF is here permitted to survive, 
its anticipated expansion will bind these two areas together into a sin- 
gle VHF stronghold to which other contiguous areas, such as Pough- 
keepsie-Newburg-Beacon, New. York, will eventually be added. No- 
where else in the United States is there the same opportunity to make 
VHF work. 

Deintermixture of the Connecticut Valley is also essential be- 
cause the Valley is in Northeastern United States, the section of the 
country that presents the most critical allocation problem. If UHF 
is not made to work here, mileage reductions on VHG channels offer 
no possible alternate solution, as they may in other areas, for there 
Simply are not enough VHF channels to go around, 

Of prime importance, also is the fact that Channel 3 can be 
used in Rhode Island, where VHF will not work and where otherwise 
that State would be limited to only VHF assignments. 

Hartford is the "bellwether" case - deintermixture alone will 
make it possible for all of Connecticut, all of Western Massachusetts, 
and for Rhode Island to enjoy a full measure of television service. 


[677] 

As will be shown hereafter, opposition to deintermixture of the 
Connecticut Valley comes solely from the Travelers Broadcasting 
Service Corporation, conditional grantee of Channel 2 at Hartford, 
which fears to lose its anticipated VHF monopoly position and is unwill- 
ing to enter the television field on an equal basis with its competitors. 


Summary of Proposais and Comments in this Proceeding 


By Notice of Proposed Rule Making, adopted June 26, 1956, as 
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amended August 30, 1956, Comments were invited in this proceeding 
on the following proposed changes in the Commission’ s table of televi- 
sion assignments: : 


Channel No. 

City Present _ Proposed 
Hartford, Connecticut 3, 18, *24 18, 824,61 
Meriden, Connecticut 65 : -- 
Easthampton, Massachusetts 61 -- 
Providence, Rhode Island 10, 12, 16, *36 3, 10, 12, 16, *36 


On November 23, 1956, Channel 16 of Rhode Island, Inc., per- 
mittee of WNET, Providence, Rhode Island, filed a petition requesting 
consideration of a counterproposal for the assignment of Channel 3 to 
Warwick, Cranston, Newport, West Warwick, iad or Narragan- 
sett Pier, in lieu of Providence. 

Comments on the foregoing proposals, which bs certain instan- 
ces include additional counterproposals, have been received from the 
following 13 parties: 


[678] | 

New Britain Broadcasting Company (WKNB- TV), New Britain, 
Connecticut, Hampden-Hampshire Corporation (WHYN-TV), Spring- 
field, Massachusetts, Springfield Television Broadcasting Corpora- 
tion (WWLP), Springfield, Massachusetts, and Greenfield Television 
Broadcasting Corporation (WRLP), Greenfield, Massachusetts, sup- 
porting the Commission's proposal for deintermixture of the Connecti- 
cut Valley and of the Providence, Rhode Island, area, by the deletion 
of Channel 3 at Hartford and its reallocation so as to provide service 
to Providence and the State of Rhode Island. These Comments suggest 
that the Commission may wish to consider alternative proposals for 
providing a UHF channel at Hartford and outline, in an attached engi- 
neering statement, plans by which Channels 59, 65, 69 or 43 could be 
made available at Hartford. 


| 


American Broadcasting Company, supporting the proposal to 
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move Channel 3 from Hartford to the Providence, Rhode Island, area. 
Channel 16 of Rhode Island, Inc., WNET, Providence, Rhode 

Island, supporting the removal of Channel 3 from Hartford and its 

reassignment in accordance with the counterproposal mentioned above. 
Intercity Broadcasters, Inc., licensee of standard broadcast 

station WHIM, Providence, Rhode Island, urging that Providence needs 

a third VHF channel and indicating an intention to apply for Channel 3 

if allocated there. 


[679] 

Capitol Television Corporation, a Rhode Island corporation, 

supporting the assignment of Channel 3 to Providence. 

| Salisbury Broadcasting Corporation (WWOR-TV), Worcester, 
Massachusetts, supporting the removal of Channel 3 from Hartford, 
but urging that it be reassigned to Worcester in lieu of Providence. 

Southern Connecticut & Long Island Television Company (WICC- 
TV) Bridgeport, Connecticut, and The Bridgeport Broadcasting Com- 
pany (WICC-AM), Bridgeport, supporting the Commission's proposal, 
but urging, as a counterproposal, that Channel 3 should be assigned for 
use at Bridgeport as well as Providence, 

Joint Council on Educational Television, supporting the removal 
of Channel 3 from Hartford. 

WGBH Educational Foundation (WGBH), Boston, Massachusetts, 
opposing the allocation of Channel 3 to the Providence area. 

Travelers Broadcasting Service Corporation, conditional grantee 
of Channel 3, Hartford, Connecticut, opposing the Commission's pro- 
posal in its entirety. 
| It will be noted that the only Comments directly opposing the 
removal of Channel 3 from Hartford are those of the Travelers Broad- 
casting Service Corporation, the successful applicant for Channel 3. 
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[680] : 

Travelers first reasserts the position, heretofore advanced in 
its Petition for Reconsideration, filed July 26, 1956, that this proceed- 
ing has been illegal ab initio and beyond the Commission's authority, 
and, in addition, is procedurally defective. Travelers incorporates 
by reference its said Petition for Reconsideration. | 

The arguments advanced by Travelers in support of its position 
have already been fully answered in the Opposition to Petition for Re- 
consideration and Petition for Withdrawal of Conditional Grant, filed 
August 6, 1956 in this proceeding (in the consolidated proceeding in 
Docket Nos. 8621 and 10699) by General Times Television Corporation, 
New Britain Broadcasting Company, Hampden-Hampshire Corporation 
and Springfield Television Broadcasting Corporation, jointly and sev- 
erally. That pleading is herewith incorporated by reference in these 
Reply Comments. 

With respect to the merits of the Commission's proposed real- 
locations, Travelers‘ elaborate arguments boil down to two proposi- 
tions: that the deletion of Channel 3 from Hartford would result in sub- 
stantial areas and populations being left without adequate television 
service and that such deletion is unnecessary to preserve UHF in the 
Connecticut Valley. Both propositions are contrary to the facts. 


[681] 
The White Area Argument : 

At the outset it is to be noted that the white and gray areas 
claimed by Travelers are not impressive. The alleged white area is 
only 143 square miles, with a population of 56, 284 persons. The alleged 
gray area is 884 square miles, with a population of 103, 087. The total 
areas and populations with which we are here concerned are very much 
larger. The purpose of this proceeding is to insure adequate television 
service for the Connecticut Valley and for the State of Rhode Island. 
There areas have populations of 1,115,305 and 791, 896, respectively.2/ 


| 
| 
' 
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196 
Thus, even were the white areas truly white and the gray areas truly 
gray, they would not be too large a price to pay in order to achieve the 
objectives here sought. 

But the fact is, as Travelers well knows, that little or no true 
white area is involved. Travelers relies upon an engineering analysis 
of existing and proposed television service, based in part upon mea- 
surements, rather than the Commission's Rules. As shown in the 
attached affidavit of Julius Cohen, the methods of measurement and 
analysis were selected to present the least favorable picture possible. 
: The Commission's Rules for determining UHF and VHF cover- 
age are, of course, not sacrosanct. They are, however, 


17 The Connecticut Valley is here defined to include the 5 counties of 


Middlesex and Hartford, Connecticut and Hampden, Hampshire and 
Franklin, Massachusetts. Population figures are from 1950 U. S. 
Census. 
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part of an interrelated system which the Commission has used in mak- 


ing allocation determinations. They should not be departed from in 
the absence of wholly reliable and convincing showing. The attached 
affidavit demonstrates that no such showing has been made here. 

Moreover, it is certainly not permissable to pick and choose 
among the Rules, departing from them when it serves your purpose 
and adhering to them when that in turn serves your purpose. Yet that 
is precisely what Travelers has done. For example, it insists that 
‘measurements, rather than theoretical computations, are the only 
appropriate method by which to determine actual television coverage. 
In relating measurements at 10 feet to signal intensity at 30 feet, how- 
ever, it uses the ratio given in the Commission's Rules, notwithstand- 
ing that engineering experience since the Rules were written demon- 
strates that this ratio does not give a true picture. 

Once we depart from the Commission's Rules in any respect, 
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it is appropriate, and in fact necessary, to depart therefrom in other 
respects. A misleading picture is presented by the use of measure- 
ments to determine actual signal levels combined with a disingenuous 
reliance upon the Rules to determine whether those signals are adequate 
for acceptable television service. : 


| 683] | 

The white areas, alleged to exist by Travelers, are located in 
the vicinities of Torrington, Winsted, Andover and Willimantic, to the 
south of Canaan, and to the west and south of Mashapaug. It was im- 
possible, in the brief period permitted for the preparation of these 
Reply Comments, to conduct surveys of each of these areas. Accord- 
ingly, two communities, Torrington and Winsted, were selected and 
were surveyed to determine whether, as a matter of fact, the popula- 
tions of these communities are presently without television service 
as asserted by Travelers. These surveys are described and their 
results tabulated in the attached affidavit of George R. Townsend. They 
show that, if these communities are white, their populations are un- 
aware of that fact, and are presently enjoying television service of 
acceptable quality, in most instances, from more than one station. 
The accuracy of these surveys and the validity of the assumption that 
the same could be shown to be true of the other alleged white areas is 
confirmed by statistics published by American Research Bureau on 
television coverage in the Torrington and Willimantic areas. ARB 
found that in January 1956 88% of the homes in Torrington and 79% of 
the homes in Willimantic were receiving television service. Also, the 
study of TV households by regions, states and counties, compiled by 
Advertising Research Foundation, Inc., and derived from Bureau of 
Census | 


data and industry estimates, shows that, as of June 1955, television 


| 684] ana 
penetration in Connecticut as a whole was 80%, and no county within 
the state had penetration of less than 72%. 

Unquestionably, television service in Torrington and Winsted 
and in the other alleged white areas is not entirely comparable to that 
enjoyed in areas of higher signal strength. The difference, however, 
is not that between service and no service, or between good service 
and unacceptable service. The difference is only that in Torrington 
and Winsted a good television picture requires receiving antennas 
which are relatively elaborate, as compared with rabbit ears and 
built-in antennas which will suffice in other areas. In short, television 
service is there but it is harder to get. Nonetheless, the equipment 
needed is not so expensive that it is beyond the resources of the aver- 
age home, as is clearly shown by the television penetration figures. 
Moreover, retention of Channel 3 at Hartford would not solve the 
problem of the so-called white areas. 

7 Remote rural areas and heavily shadowed areas can never ex- 
pect to receive adequate television service from distant television sta- 
tions, whether UHF or VHF. Failure to deintermix can bring fringe 
service at best - a service which does not come up to any exacting 
standard. The only satisfactory solution for such areas is local sta- 
tions - including 


[685] 
satellites and translators where regular stations cannot be supported, 
This is precisely what the VHF band cannot supply and the UHF can. 
The preservation of UHF television is essential to the eventual full 
satisfaction of these areas’ needs for television. The failure of UHF 


will restrict them permanently to fringe services from distant stations. 


The present proposal of Greenfield Television Broadcasting 
Corporation for a station at Greenfield, Massachusetts (WRLP, for 
which a construction permit has already been issued), is an example 
of how UHF can and will, if permitted to, provide television service 
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which would never be available from VHF stations. The area in nor- 
thern Massachusetts and southern New Hampshire, which WRLP will 
serve, is remote from all existing VHF stations and there are no addi- 
tional VHF channels which will serve the area. If this area is to re- 
ceive service from any except distant television stations, it must be in 
the UHF band, | 

Finally, it may be noted that there are two sides to the white 
area question. As shown in the attached affidavit of Julius Cohen, the 
proposed operation of Channel 3 at Hartford will result in co-channel 
interference to stations WCAX-TV, WSYR-TV and WRCV-TV. If 
Channel 3 is reallocated, as herein proposed, this co-channel inter- 
ference will in each instance be substantially reduced, resulting in 
significant increases in television service. 


[686] ! 

Particularly in the case of WCAX-TV, the areas which would 
be denied service by a Hartford Channel 3 operation have little or no 
other service. Accordingly, the retention of Channel 3 at Hartford 
will tend to create white and gray areas. | 


The Deintermixture is scamaee 
rgument | 


In asserting that, contrary to the nationwide experience of the 
last four years, the UHF stations in the Connecticut Valley can survive 
the competition of two VHF stations Travelers relies principally upon 
the recent purchases of WGTH-TV (now WHCT) and WKNB-TV by CBS 
and NBC respectively. Network ownership of these stations, it is ar- 
gued, guarantees the success of UHF in the Valley. As pointed out in 
our initial Comments recent experience in the intermixed markets of 
Milwaukee and Norfolk has indicated that the ability of even network 
owned and network affiliated UHF stations to compete effectively with 
multiple VHF stations is marginal and it is questionable whether the 
networks will be willing to continue their ownerships and affiliations 


| 
| 
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indefinitely. 

Aside from that, the Travelers argument ignores several im- 
portant factors. The other UHF stations in the Valley are not network 
owned nor guaranteed a full quota of network programs. Travelers 
makes it clear that a Channel 3 station can be expected to blanket the 
Valley. Such a station would 
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siphon off national, regional, and local spot business from all the 
Valley stations and not just the Hartford-New Britain stations. 

The Commission’s goal is effective competition among stations, 
not mere survival of a few UHF stations - with reduced staffs, reduced 
hours, reduced local and other public service. The Springfield- 
Holyoke area now has its own healthy local stations, able to serve its 
needs effectively. The public interest is not served if these stations 
are reduced to marginal operations. 

Other cities in the Valley which do not now have local stations 
are allocated UHF channels but no VHF channels. If the Valley is de- 
intermixed they can look forward eventually to having their own local 
stations. If Channel 3 remains at Hartford they cannot. 

In any case station ownership is a much less permanent thing 
than allocation. An allocation plan whose validity was dependent upon 
the ownership of particular stations by particular persons would be 
shaky indeed. 

Travelers would like to have it both ways. In one breath net- 
work ownership guarantees UHF success throughout the Valley, in the 
next a UHF station cannot compete effectively in the Hartford-New 
Britain area. 


Finally Travelers ignores the second and almost equally im- 
portant purpose of this proceeding, to bring competitive local televi- 
sion to Rhode Island. This can be accomplished 
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[688] | 
only by the reallocation of Channel 3 and is a sufficient reason in itself 
for the reallocations here proposed, 


Section 307(b) Requires Deintormixhere of 
the Valley 


Travelers seeks to show that deintermixture is contrary to 
Section 307(b) of the Act. To the extent that its argument is not based 
upon its white area claims discussed above, it rests upon the invalid 
assumption that UHF can survive in the Connecticut Valley without de- 
intermixture and, wonder of wonders, that UHF can provide service 
to the Providence area. To interpret Section 307(b), as Travelers 
does, in terms of paper allocations rather than effective operating 
facilities is to make a mockery of the Congressional intent. 


Lower UHF Channels Can be Made Available 
in ord If Desir 


Travelers bases much of its argument that it could not compete 
successfully on a UHF channel in Hartford on the fact that the channel 
proposed for its use is Channel 61. The difficulties which the higher 
UHF channels have experienced have already been largely overcome by 
improvements in UHF receiving equipment. This improvement is con- 
tinuing and the higher UHF channels should soon provide service sub- 
stantially comparable to the lower channels. If the Commission be- 
lieves, however, that a lower UHF channel should be made available in 
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Hartford, this can be accomplished in a number of ways. A suggested 
UHF reallocation plan for the Connecticut Valley is — for illus- 


trative purposes. 


Compliance of Proposed Channel 3 Reallocation 
with Commission's Rules : 


Travelers has objected to the proposed reallocation of Channel 3 
on the ground that it would be impossible to provide city-grade service 
to Providence and maintain existing adjacent channel separation 

| 
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requirements. This objection is entirely immaterial. As has been 


pointed out in the initial Comments, Channel 3 can be allocated to any 
one of several principal Rhode Island cities in full accordance with the 
Commission's Rules. A Channel 3 station at the location indicated 
would provide city-grade service to its principal community, city- 
grade or Class A service to Providence, and Class A or B service to 
the entire state of Rhode Island. 

The objection of the WGBH Educational Foundation, that the 
proposed reallocation would result in increased adjacent channel inter- 
ference to WGBH, is entirely out of order, since the interference 
caused, if any, would be consistent with the Commission's Rules. The 
prediction that Channel 3 might later be permitted to move to the im- 
mediate vicinity of Providence, in violation of the separation require- 
ments, is the purest speculation. 


[690] 

Counterproposal of Salisbury Broadcasting Corporation 

As heretofore noted, Salisbury Broadcasting Corporation has 
submitted a counterproposal uring the reallocation of Channel 3 to 
Worcester, Massachusetts, in lieu of Providence. This counterpro- 
posal should be rejected for the reason that it would not result in effec- 
tive deintermixture of the Connecticut Valley. In order to maintain 
the required adjacent channel separation from Boston, the Channel 3 
transmitter would have to be located substantially to the west of Wor- 
cester. From such location it would place a strong signal into the 
Springfield-Holyoke area, thus defeating the principal purpose of this 
proceeding. 

Request for Oral Argument 

It is respectfully requested that the Commission order oral 

argument in this proceeding. 
Respectfully submitted, 
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HAMPDEN-HAMPSHIRE BROADCASTING 
CORPORATION; 
SPRINGFIELD TELEVISION BROADCASTING 
CORPORATION; and | 


GREENFIELD TELEVISION BROADCASTING 
CORPORATION, i 


/s/ James A. McKenna, Jr. 
By /s/ David S. Stevens 
+ * + 
Their Attorneys. i 


December 28, 1956. 


[691] 
ENGINEERING STATEMENT 
ON BEHALF OF | 


HAMPDEN-HAMPSHIRE CORPORATION 
SPRINGFIELD TELEVISION BROADCASTING CORP. 
AND GREENFIELD TELEVISION BROADCASTING CORP. 


RE REPLY TO COMMENTS IN DOCKET NO, 11, 748 
DECEMBER 1956 3 


[692] 
GEORGE C. DAVIS 


City of Washington ) 
District of Columbia} ia 


Julius Cohen, being duly sworn upon his oath, deposes and 
states that: | 

He is a graduate electrical engineer, a Registered Professional 
Engineer in the District of Columbia, and a partner in the firm of 
George C. Davis, Consulting Engineers, Radio - Television, with 
offices in the Munsey Building, Washington, D. C.; 

That his qualifications are a matter of record in the Federal 
Communications Commission; 
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That the attached engineering report was prepared by him or 
under his supervision and direction and 
That the facts stated herein are true of his own knowledge, ex- 
cept such facts as are stated to be on information and belief, and as to 
such facts, he believes them to be true. 


/s/ Julius Cohen 
Registration No. 1118 


| Jurat] 
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This engineering statement is prepared on behalf of Hampden - 
Hampshire Corporation, Springfield Television Broadcasting Corpora- 
tion and Greenfield Television Broadcasting Corporation in reply to the 
comments of The Travelers Broadcasting Service Corporation regard- 
ing the rule-making proceeding, Docket No. 11,748, which proposes to 
make Hartford all UHF by deleting Hartford's only VHF channel (3) and 
assigning it to Providence, Rhode Island. 

The comments of The Travelers Broadcasting Service Corpora- 
tion include two engineering exhibits. These are Exhibit No. 1 which 
is a study of coverage and interference areas based on FCC propaga- 
tion data, and Exhibit No. 2 which is a report on field intensity mea- 
surements made in the Hartford area. 

The following is first in reference to Exhibit No. 1 which places 
primary emphasis on the difference in coverage and the difference in 
the interference situation between the Channel 3 operation in Hartford 
and the Channel 3 operation in Rhode Island. 

The Channel 3 operation at Hartford is shown to have more 
Grade B service over land than a Channel 3 operation at Rhode Island. 
The fact that more land area would be served from a site near Hartford 
than from one in Rhode Island is obviously a comparison which will 
always favor any inland site. 
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[694] | 

When there is an operation near the coast, the service contours 
are bound to include large water areas. A recent example is the as- 
signment of VHF Channel 6 to New Bedford, Massachusetts, where the 
required operation from an island off the main coast would result in 
more coverage over water than land. This and other assignments 
made in the past by the FCC are indications that locations of sites for 
cities near coastal areas have not been a basis for allocation. A prin- 
ciple based on the requirement that the service contours should not 
encompass water areas might have precluded many assignments in 
most of the largest cities in the country, i.e., New York, Boston, 
Cleveland, Toledo, Buffalo, Chicago, Rochester, Milwaukee, San 
Francisco, Los Angeles, San Diego, Miami, Jacksonville, New Or- 
leans, Corpus Christi, Mobile, Tampa-St. Petersburg, Norfolk- 
Newport News-Portsmouth. : 

Travelers’ Exhibit No. 1 does not fully nor precisely portray 
the difference in the interference problems between the operations in 
Hartford and Rhode Island. It treats adjacent channel interference 
as a problem as serious as interference from stations on the same 
channel. This is contrary to information contained in the Sixth Report 
and Order which referred to an earlier Notice of Rule Making wherein 
it was stated that considerable data was presented favoring a ratio of 
median desired to undesired field strength even as low as minus 6 db. 
The adjacent channel interference study in Exhibit No. 1 was based on 
0 db. The Sixth Report and Order also indicated that adjacent channel 
interference had not been 


[695] 7 

a severe problem in the past and that much of the problem could be 
resolved by improved selectivity of the television receiver. This 
Order further states that adjacent channel separation as provided for 
in the rules will not unduly reduce the service area of individual 
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stations. 

Another significant factor is that co-channel interference elimi- 
nates service without replacement. When adjacent channel interference 
occurs the station causing the interference replaces that service with 
a new service of equal or greater signal strength. 

: Directing attention to Figure 1-A and 2-A in The Travelers 
Broadcasting Service Corporation, Exhibit No. 1, it can be seen that 
co-channel interference is the predominant limitation to the Hartford 
operation, whereas the Rhode Island operation would have a much 
lesser amount of co-channel interference with the adjacent channel in- 
terference being the substantially larger limitation. 

A representation of the more serious interference situation 
would be one which shows only the interference caused by stations 
operating on the same channel. It can be seen from Figures 1-A and 
2-A in Travelers’ Exhibit 1 that, with the adjacent channel interference 
excluded, the Rhode Island operation would serve an area almost as 
large as that from a Hartford operation. 

A comparison of Figure 1-A of Exhibit 1 of The Travelers 
Broadcasting Service Corporation to the map, Figure 2, in the state- 


ment 
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on behalf of the foregoing parties, filed on December 3, 1956, shows 
that co-channel interference occurs where there is the least amount of 
service from other stations. These areas are eastern Long Island and 
the Poughkeepsie-Kingston area. The Channel 3 operation in Rhode 
Island would provide interference-free service to a large section of 
eastern Long Island which would not otherwise receive interference- 


free service from a Channel 3 operation if at Hartford. 

The move of Channel 3 from Hartford to Rhode Island increases 
the separation from the existing Channel 3 stations WRCV-TV, Phila- 
delphia, Pennsylvania, WSYR-TV, Syracuse, New York, and 
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WCAX-TV, Burlington, Vermont. These increased separations (37 
miles for WRCV-TV, 66 miles for WSYR-TV, and 32,5 miles for 
WCAX-TV) reduce by substantial margins the co-channel interference 
which would be caused by a Hartford operation. ; 
Figure 1 attached shows the Grade B contour of WCAX-TV 
(based on the 2 to 10 mile radial data on file at the FCC) as limited by 
interference from WSYR-TV, WRCV-TV and the respective operations 
at Hartford and Rhode Island on Channel 3. The shaded area repre- 
sents the portion of the WCAX-TV Grade B service area which would 
be freed of co-channel interference by the move of Channel 3 to Rhode 
Island. This area is 558 square miles and includes a population of 
41, 502 based on the U. S. census of 1950. An area of 155 square miles 
including a population of 23, 336 would have no television service, VHF 
or UHF, if Channel 3 is retained in Hartford. Neither WRGB, Sche- 
nectady, New York, nor 3 





| 
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WPTZ, Plattsburgh, New York provide interference-free service to 
the shaded area. | 
Figure 2 and Figure 3 attached hereto show the reduced co- 
channel interference to WSYR-TV and WRCV-TV respectively, asa 
result of the change in the Channel 3 assignment from Hartford to 
Rhode Island. The interference-free service of WSYR-TV will in- 
crease in an area of 867 square miles. This area includes 18,570 
people. The interference-free service of WRCV-TV will increase in 
an area of 675 square miles in which there is a population of 233, 200. 
The following is in reply to Exhibit 2 of The Travelers Broad- 
casting Service Corporation, concerning the measurements in the 





Hartford area. The major objections to this exhibit are to the method 
of measurement and to the method of interpretation of the resulting 
data. | 


Figure 3 of Exhibit 2 shows the routes over which measurements 
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were made on the various stations. For a more detailed study of the 
nature of the terrain over which some of the measurements were made 
certain of the routes were transferred to large topographic maps, 
scale one inch equals one mile. In the Torrington area, it was found 
that the selected routes were those at lowest elevation along river val- 
leys. For example, between Torrington and South Norfolk measure- 


ments were made on Route 49. This road follows the west branch of 
the Naugatuck River. Between these communities measurements 
could also have been made on Mountain Road. On the road between 
Torrington and Burrville measurements were 
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made on Route 8 which is primarily along the same river valley. In 
this direction the Torringford Road could have been used. On the road 
between Torrington and East Litchfield measurements were made along 
Route 8 which also follows the west branch of the Naugatuck River. 
Measurements could also have been made along the Scoville Hill Road. 
These possible substitute routes could have been used, at least to com- 
pare the difference between measurements in deep valleys to those 
measured over the higher terrain in the immediate area. 

The measured data contained in Exhibit 2 is obviously on a sam- 
ple basis since complete surveys were not made on any of the stations 
measured. In a sampling process it is normally assumed that the se- 
lection will be such as to constitute a fair cross section or a proper 
representation of the whole operation. Since as the report itself states, 
“More effort was expended in sampling areas to the east and west of 
Hartford after it was found that the coverage of these areas was defi- 
nitely inferior. ... .", and since poorest roads possible were chosen 
the survey cannot be used as a basis for the determination of the over- 


? 


all effectiveness of UHF operations. Other deficiencies in this survey 
which support this conclusion are discussed below. 
All measurements were made with the receiving antenna height 
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at an elevation of 10 feet above ground. Because of convenience this 
elevation is the height normally used in mobile surveys. Under favor- 
able conditions | 
[699] : 
it produces results which can be correlated with the graphs of median 
field strength versus distance in Section 3.699 of the Commission's 
Rules. However,in areas where shadowing is severe, such as in city 
streets, the measured results even at VHF are subject to question. 
At UHF, trees, buildings, and similar obstructions produce even 
greater attenuation than at VHF. Therefore, there is even greater 
doubt to the effectiveness of a measured UHF survey when a receiving 
antenna height of 10 feet is used unless a proper correlation is made 
between this height and higher antenna elevations. , 
This question of height correlation for the measured data is 
the basic fallacy in the information presented in Exhibit 2. The use of 
measured height correction factors is avoided by the process of lower- 
ing the theoretical curves for the assumed difference between the effec- 
tiveness of a 30 foot and 10 foot antenna rather than increasing the 
measured fields to compensate for these differences. This is accom- 
plished by applying a minus 9.5 db correction for the difference be- 
tween the 30 foot and 10 foot antenna height to the theoretical curves 
in the Commission's rules. Experience has shown that this factor is 
applicable on the average, where line of sight conditions prevail. How- 
ever, where shadowing occurs, a factor of the order of minus 20 db 
or greater may be necessary rather than minus 9.5 db, Experience 
further shows that a fixed single value for the correlation factor cannot 
always be correctly applied. A more realistic procedure would be to 
have this value determined at frequent sections along | 


! 
t 
' 
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the radial to ascertain the potential field at 30 feet or higher from 
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measurements made at 10 foot elevation. Furthermore, there may be 
areas where, under extreme shadow conditions, a 10 foot antenna will 
produce a non-useable signal, yet an increase in the antenna height 
will obtain a signal that can produce an acceptable picture. 

Travelers’ Exhibit 2 now proposes a change in the required 
signal levels for Grade A and Grade B service on UHF. The proposal 
for Grade A is 76 db (a 2 db increase) and for Grade B 70 db (a 6 db 
increase). These changes are proposed on the basis that the theoreti- 
cal receiving antenna gains assumed by the FCC have not been realized. 
This position is unsupported by facts and is in contradiction with the 
statement in the same report that even with a corner reflector under 
appropriate conditions it was found possible to achieve the expected 10 
db gain. This is a nominal value for a corner reflector antenna. Re- 
ports from UHF stations indicate that in fringe areas more effective 
results are achieved with antennas other than the corner reflectors 
such as yagis and colinear antennas. | 

| It can be concluded that the results of the Hartford survey are 
inadequate and are incomplete for the purposes of modifying the exist- 
ing Commission propagation curves and field intensities required for 
various grades of service. More extensive data would be necessary to 
establish a basis for change. 
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AFFIDAVIT OF GEORGE R. TOWNSEND 
IN SUPPORT OF PROPOSED RULE MAKING 
(Docket #11748) ! 


During the four years of construction and operation of UHF 
television station WWLP, I have served as Chief Engineer and as such 
have been in complete charge of all engineering functions. WWLP was 
the second high power UHF station in the country and was the first 
UHF station to obtain a license. 

The station originally operated on Channel 61 and for two years 
I conducted a thorough investigation of the problems associated with 
transmission and reception at that frequency. A considerable amount 
of my time has been devoted to a study of the peculiarities of UHF re- 
ception over most of the allocated band. This has often resulted in my 
working very closely with installation and servicemen in the area. 
This group has enabled me to perform a comprehensive study of the 
coverage of the area UHF stations and hence to arrive at conclusions 
on the difficulties confronting the broadcaster in the particular terrain 
surrounding the Connecticut Valley. | 

It did become apparent that ‘shadowing* was more severe and 
receivers performed poorly on the higher UHF channels. For that 
reason, when the Federal Communications Commission made it pos- 
sible for allocations change within the structure of the minimum mile- 
age separations we proposed to move from Channel 61 to Channel 22. 

In July of 1955 that change was made. | 
| Now that 18 months of experience have been obtained with low 
channel UHF, I feel that I have a thorough understanding of the techni- 
cal aspect of UHF telecasting in the area. Much of my investigation of 
reception problems has centered in so-called hill towns to the east and 
west of the populated valley. These towns all lie in similar terrain 
relative to the valley and the towns of Torrington and Winsted in Con- 
necticut have the same problems as towns in Massachusetts. 


In my analysis of the McIntosh & Associates survey conducted 
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for TBSC, I feel that the results obtained are not truly representative 
of the actual service rendered. All readings were taken at 10 feet 
where extreme shadowing usually exists and where the non-uniformity 
of field is extreme due to close proximity reflections. In my investi- 
gations I have found that the ratio of signal strength at 30 feet to that 
at 10 feet may vary greatly (up to 12:1 or 21.6 db) depending on the 
severity of shadowing at 10 feet. 

This fact has been established by others also. For instance, in 
the May, 1953 issue of ‘Proceedings of the I. R.E.', Mr. Jeff Epstein, 
of the R.C,A. laboratories in Princeton, New Jersey in conjunction 
with Mr. Donald Peterson, also of the R.C.A. laboratories, published 
a lengthy report concerning a study of wave propagation in the UHF 
band. They state as follows: 


|'705] 

"In the course of the survey it was observed that the 
dependence of field strength upon receiving antenna height was 
extremely variable. Since no functional relationship could be 
established to relate the variations, it was decided to use the 
maximum field strength obtainable between 10 and 30 feet rather 
than the value for a fixed receiving antenna height." 

Therefore, it hardly seems that the 9.5 db ratio used in the 
TBSC survey can have any great degree of accuracy in UHF telecasting 
in the type of terrain involved. That survey, although conducted under 
excellent theoretical engineering methods appears to be at best only 
theoretical and mathematical. It has, in effect, proven that Torrington 
and Winsted receive no UHF, or even VHF reception, yet the people of 
Torrington and Winsted, being unaware of the survey go on watching 
television anyway. 

Therefore, I feel that the soundest approach to a survey of these 
towns should be statistical in nature rather than mathematical. My 
approach has been to gather data relating the results of the TBSC survey 
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to the actual existing conditions. | 

During the period from December 10th to December 20th, I have 
conducted measurements in both Torrington and Winsted Connecticut - 
the so called ‘white’ areas. The field intensity meter used was an RCA 
type BW3A serial #5412019*. The roads chosen adhered as closely as 
possible to the routes followed by the TBSC survey car. The dipole and 
balun arrangement provided with the unit was used to measure the field 
intensity at a ten foot height. The 9.5 db correction for antenna height 
at 30 feet was used to arrive at the theoretical field intensity at that 
height. Also, correction was applied for maximum power and height. 
The same values were used as was assumed by TBSC. 

In an effort to establish that these values recorded on the street 
in front of any given existing installation did not truly represent what 
that installation could expect to receive, it was decided to compare this 
theoretical figure arrived at on the street to that value of signal which 
is being received and has been received for nearly four years in the 
homes of Torrington and Winsted. A direct comparison of field inten- 
sities could not be made inasmuch as the effective height of the receiv- 
ing antenna in the home and the type of leadin could result in variables 
which could not be readily ascertained. Thus the one practical ap- 
proach was to determine the actual signal voltage across the antenna 
terminals as applied to the receiver and relate that value to the signal 
voltage required at the antenna terminals of the average set to deliver 
an acceptable picture. ! 


* This instrument was last calibrated in the laboratory of the Nems- 
Clark Instrument Co. in Silver Spring, Maryland on January 14, 1955. 
The instrument was first put into use thereafter in December of 1956. 


[706] ! 
As a result of much comparison of receiving installations in the 
area, I have determined that a signal voltage of 400 microvolts or over 
will deliver a substantially noise free picture. Signal levels down to 


. 
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250 microvolts are acceptable. The service companies in the area are 
in agreement on these figures but they usually require a signal voltage 
of 1000 microvolts in their antenna plex systems. This is more than 
they actually require but they pursue a policy of establishing a high 
margin of excess signal level in an installation of that nature since it 

is distributing signal to many receivers. 

The technique involved in the survey, then, was to obtain the 
field strength in front of a given house by averaging the extreme varia- 
tions at 10 feet for a distance of 100 feet along the road in front of that 
house. The dipole was mounted on a station wagon with a hand driven 
rotator and the antenna oriented at all times for maximum signal. It 
was felt that maps could be very inaccurate due to twists and turns in 
the roads, particularly without a'compass. This established the type 
of signal the TBSC survey would have shown for that particular loca- 
tion. The meter was then attached to the leadin at the same point that 
the receiver is normally connected. This established the signal voltage 
delivered to that set. A 300 ohm to 50 ohm balun was employed for this 
purpose insofar as the receiving antennas are rated at 300 ohms. 

In order to conduct as comprehensive a survey as possible in 
the given time, each town was divided into five sectors; each sector 
representing substantially the same terrain and settlement conditions. 
Readings were performed in the northern, southern, western, eastern 
and central business districts of the towns. Since the results in a given 
sector were fairly consistent, they were averaged and put into table 
form as attached. The actual routes of investigation are shown in the 
tables. 

The conclusions as a result of the survey are as follows: 

#1 The street measurements appear substantially to duplicate 
the TBSC survey and thus, would theoretically, indicate that Winsted 
and Torrington are white’. 

#2 The actual signal voltage appearing at the terminals of sets 
in these towns show that they are receiving sufficient signal strength to 
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deliver good pictures to the receiving sets. This refutes number one 
above but may be explained as follows: | 

In areas when signal level is below that usually achieved in 
metropolitan areas close to stations, servicemen and installation men 
have had to work harder and use every device necessary to deliver re- 
sults. Inasmuch as the signal from the Hartford stations does experi- 
ence a certain amount of shadowing and attenuation, the servicemen 
have installed good installations. These installations are usually higher 
than 30 feet where clutter or close in shadowing is experienced. The 
art of 'probing' for a ‘hot spot’ or the point at which intensity is great- 
est is pursued. High gain antennas such as corner reflectors or 
stacked bow ties are used. Although the TBSC survey indicates that 
the theoretical gain of UHF receiving antennas is much too high, it 
must be remembered that their determination of this was again based 
on 10 foot measurements where the condition of lack of Cee of 
the received 


|'707] 
wave front which they refer to is pronounced, Antennas 40 or more 
feet above the ground achieve a condition more nearly to that of free 
space and the lack of planeness of the wave front becomes a minor 
value. Therefore, the theoretical gain of the UHF receiving antennas 
is more nearly approached in a good antenna installation. 

#3 The results show that the western parts of the two towns are 
receiving excellent pictures, the north and south portions good pictures 
and the business and eastern sections acceptable pictures. Even this 
will be substantially added to when the Hartford stations soon go to 


maximum power as shown in the Tables. 

Although no intensity equipment was available tor VHF it was 
noted that all homes visited received at least one VHF station good and 
in Torrington many of the New York stations were being received well. 
The eastern portions of Torrington and Winsted which receive the 
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poorest UHF signals in these towns are situated so that they are receiv- 
ing excellent pictures from New York. All of these two towns receive 

Channel 8 in New Haven very good, many of them with inside antennas. 
The average home is receiving at least two good signals, VHF and/or 
UHF. 

#4 We at WWLP have recently obtained a construction permit 
and are about to commence building a satellite 50 miles to the north. 
The terrain surrounding the towns which we propose to serve is more 
difficult than that in Torrington and Winsted. However, we have deter- 
| mined that this satellite will provide adequate television service to 

numerous communities which do not now receive useable signals and 
| will not even receive an acceptable picture from the proposed TBSC 
Channel 3 station. The population of these communities approaches 
100, 000 people. 

#5 Time did not permit a similar study of Willimantic which is 
also stated to be ‘white’ but the same would seem to apply there. 

#6 From the attached tables it is evident that UHF television is 
already established as a service in Torrington and Winsted and that 
improvements in power, antenna height and receivers will all aid ma- 
terially in developing that service. 


/s/ George R. Townsend 
hi gineer 
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[717] 
SUGGESTED UHF REALLOCATION IN THE 


CONNECTICUT VALLEY 


City Delete 
Worcester 14 
Worcester 20 
Hartford 18 
Hartford 61 
Hartford 30 
Hartford 24 
Waterbury 53 
Torrington 

Canaan 

Greenfield 

New London-Mystic 

Providence 

Providence 

New Bedford 

Stamford 

Poughkeepsie 

Boston 

Springfield-Holyoke 

Burlington 

Littleton 

Norwich 

Fall River 

New Bedford 
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[721] 
[Received FCC February 4, 1957] 


Law Offices 
McKENNA & WILKINSON 


February 4, 1957 


Miss Mary Jane Morris ! 
Secretary | 
Federal Communications Commission 

Washington 25, D. C. 


Dear Miss Morris: 

On behalf of Hampden-Hampshire Broadcasting Corporation, 
Springfield Television Broadcasting Corporation and Greenfield Televi- 
sion Broadcasting Corporation, I enclose herewith 15 copies of Request 
for Oral Argument, in Docket No. 11748. | 

Copies of the enclosures are being forwarded to counsel for per- 
sons who have filed initial or reply comments in this proceeding. 

Very truly yours, 3 


/s/ ! 
David S. Stevens | 
Enclosures 


[722] 
[Received February 4, 1957, FCC] ! 
REQUEST FOR ORAL ARGUMENT | 

Come now Hampden-Hampshire Corporation, Springfield Tele- 
vision Broadcasting Corporation and Greenfield Television Broadcast- 
ing Corporation, by their attorneys, and respectfully request that the 
Commission hear oral argument in the above-entitled proceeding. In 
support whereof, the following is shown: | 

1. In their Reply Comments in this proceeding, petitioners have 
heretofore requested oral argument. The instant pleading is prompted 
by reports in the trade press that a preliminary decision not to deinter- 
mix the Connecticut Valley has already been reached and is to be made 
final in the near future. ! 





|'722] 


2. This proceeding, as well as its 13 companion cases, is of 
crucial importance to the future of television allocations. In its June 26, 
1956 Report and Order 


[723] 

in Docket 11532, the Commission terminated an exhaustive investigation 
into the deficiencies of the present allocation plan and the steps that 
might be taken to remedy the situation. The Commission there conclu- 
ded that the only action which offered hope of immediate improvement 
was selective deintermixture. Accordingly, this and 12 other proceed- 
ings were initiated. y/ The proposals in these proceedings represent 
the first fruits of years of effort on the part of the Commission and the 
industry looking toward revision of television allocations. Failure to 
adopt these proposals, at least in the majority of cases, would con- 
stitute an admission by the Commission that it is unable to take effec- 
tive action to save UHF at this time. 

3. The pleadings in this and other deintermixture proceedings 
are voluminous. Oral argument would be of great benefit to the Com- 
mission in clarifying and pointing up the positions of the several parties. 


The importance of the proceedings fully justifies oral argument. 


1/ A fourteenth proceeding was later added. 


-*([724] 
WHEREFORE, it is respectfully requested that oral argument 
before the Commission en banc be ordered in this proceeding. 
Respectfully submitted, 


HAMPDEN-HAMPSHIRE BROADCASTING 
CORPORATION 

SPRINGFIELD TELEVISION BROADCASTING 
CORPORA TION 

GREENFIELD TELEVISION BROADCASTING 
CORPORA TION 
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By /s/ James A. McKenna, Jr. 


By /s/ David S. Stevens 
* * * 


Their Attorneys 
February 4, 1947 


[725] 
[FCC Received February 25, 1957] 


Law Offices i 
McKENNA & WILKINSON 


February 21, 1957 


Miss Mary Jane Morris 
Secretary | 
Federal Communications Commission | 
Washington 25, D. C. | 


Dear Miss Morris: | 
On behalf of Hampden-Hampshire Corporation, Springfield 
Television Broadcasting Corporation and Greenfield Television Broad- 
casting Corporation, I hand you herewith 15 copies of Petition for Leave 
to File Additional Comments and of Additional Comments, in Docket 
No. 11748. : 
Very truly yours. : 


/s/ David S. Stevens 
Enclosures | 


[726] 
[Received FCC February 25, 1957] 
PETITION FOR LEAVE TO FILE ADDITIONAL COMMENTS 

Come now Hampden-Hampshire Corporation, Springfield Tele- 
vision Broadcasting Corporation and Greenfield Television Broadcast- 
ing Corporation, by their attorneys, and respectfully request leave to 
file the Additional Comments in the above-entitled proceeding which 
are being tendered simultaneously. In support whereof the following 


is shown: 





[726] 


1. In the above-entitled proceeding the Commission has pro- 
posed the deintermixutre of the Connecticut Valley by transferring 
Channel 3 from Hartford, Connecticut to Providence, Rhode Island. 
Comments were filed on December 3, 1956 and reply comments on 
December 28, 1956. It appears from the comments filed that due to 
the location of the transmitter of WGBH, Boston, Massachusetts, 
which operates on Channel 2 that a Channel 3 transmitter cannot be 
located so as to provide city-grade service over all of the City of 
Providence, R. I. Petitioners have this day filed a petition requesting 
the Commission to issue an order to the WGBH Educational Foundation 
to show 


[727] 
cause why its license for the operation of WGBH should not be modified 
to specify as a transmitter site the site now specified in the outstanding 
construction permit of Station WBZ-TV, Boston, Massachusetts. 

2. For the reasons set forth in the Additional Comments ten- 
dered simultaneously the pendency of the WGBH renewal application 
and of the above-mentioned petition for an order to show cause are of 
significance with respect to the issues in this proceeding and should 
receive the Commission's attention. 

For the foregoing reasons it is respectfully requested that the 
Additional Comments of Hampden-Hampshire Corporation, Springfield 
Television Broadcasting Corporation and Greenfield Tdevision Broad- 


casting Corporation be accepted. 
: Respectfully submitted, 


HA MPDEN-HA MPSHIRE CORPORATION 

SPRINGFIELD TELEVISION BROADCASTING 
CORPORATION 

GREENFIELD TELEVISION BROADCASTING 
CORPORATION 


By_/s/ James A. McKenna, Jr. 


‘February 21, 1957 By_/s/ David S. Stevens 
| Their Attorneys 


[Certificate of Service] 
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[730] 
[Received FCC February 25, 1957] 
ADDITIONAL COMMENTS ! 

Hampden-Hampshire Corporation, Springfield Television 
Broadcasting Corporation and Greenfield Television Broadcasting Cor- 
poration submit herewith additional comments in the a entitled 
proceeding. | 

There has this day been filed with the Commiseion a petition re- 
questing that in consideration of the pending application for renewal of 
license of WGBH-TV the Commission direct WGBH Educational Foun- 
dation to show cause why the license of WGBH-TV should not be modi- 
fied to specify use of the new transmitter site authorized for station 
WBZ-TV, Channel 4, Boston, Massachusetts. A copy of said Petition 
for an Order to Show Cause is attached hereto and made a part thereof. 

As shown in said Petition for an Order to Show Cause, Westing- 
house Broadcasting Company, licensee of WBZ-TV, has invited the 
other Boston VHF stations to share its new tower and the proposed 
change in the transmitter site of WGBH-TV would permit a more desir- 
able use of VHF Channel 3 now allocated to Hartford and serve the pub- 
lic interest in other ways. 


[731] 
In view of the significance of the proposed move of the WGBH- 
TV Channel 3 transmitter location under the issues in this proceeding, 
it is submitted that action in this proceeding should be withheld pending 
Commission consideration of the above-mentioned Petition for an Order 
to Show Cause. | 
Respectfully orm 


HAMPDEN-HAMPSHIRE CORPORATION 

SPRINGFIELD TELEVISION BROAD- 
CASTING CORPORATION 

GREENFIELD TELEVISION BROAD- 
CASTING CORPORATION 








By /s/ James A. McKenna, Jr. 


By /s/ David S. Stevens 
x * * 


February 21, 1957 Their Attorneys 


In Re Application of 


) 
WGBH EDUCATIONAL FOUNDATION File No. BRET-2 


For renewal of license. ) 
PETITION FOR AN ORDER TO SHOW CAUSE 

Come now Hampden-Hampshire Corporation, Springfield Tele- 
vision Broadcasting Corporation and Greenfield Television Broadcast- 
ing Corporation, by their attorneys, and respectfully request that in 
connection with its consideration of the above-entitled application for 
renewal of WGBH-TV, the Commission issue an order to WGBH Edu- 
cational Foundation to show cause why its license for the operation of 
WGBH-TV should not be modified so as to specify a transmitter site 
at north latitude 429, 18', 37", west longitude 719, 14, 14 and that the 
Commission withhold action on the above-entitled application pending 
action on this petition and the conclusion of the proceedings with re- 
spect to such order to show cause. In support whereof the following is 
shown: 

1. By Notice of Proposed Rule Making released June 26, 1956 
the Commission proposed the deintermixture of the Connecticut Valley 
by the removal of Channel 3 from Hartford, Connecticut to Providence, 
Rhode Island. This proposal is part of the 


[733] 
Commission's interim plan for revision of television allocations to pro- 
vide for more effective competition among a greater number of stations. 
2. Comments in the above-described rule making proceeding 


were filed on December 3, 1956 and reply comments on December 28, 





Y 


» 
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1956. : 

3. It appears from data filed in such comments that at the 
present time a Channel 3 transmitter cannot be located so as to provide 
city-grade service over all of the City of Providence, Rhode Island. 
The limiting factor which precludes such location is the transmitter 
site of adjacent channel station WGBH-TV at north latitude 429, 12', 
42", west longitude 719, 06', 51". 

4, The WGBH Educational Foundation has opposed the proposed 
reallocation of Channel 3 on the grounds that principal-city coverage 
would not be provided to Providence and that the operator of Channel 3 
would later seek to move its transmitter closer to Providence in dero- 
gation of adjacent channel separation requirements. 2 

5. It is submitted that comments and reply comments filed in 
the Hartford deintermixture proceeding establish conclusively that the 
proposed reallocation of Channel 3 would meet the criteria laid down 
in the Commission's June 25 Report and Order in Docket No. 11532 
and would serve the public interest. However, ifa means could be 
found to locate a Channel 3 | 


[734] : 
transmitter so as to provide city-grade service to all of Providence 
an even more desirable reallocation would be possible, 
6. Westinghouse Broadcasting Company has under construction 
a new tower for the antenna of WBZ-TV, Channel 4, Boston, Massa- 
chusetts. This tower is located at north latitude 42°, 18", 37" and 
west longitude 719, 14", 14". 


| 

Westinghouse Broadcasting Company has ov a to the trade 
press that the new WBZ-TV tower will be available for the use of all 
the VHF stations in the Boston area. See, for example, the following 
news story which appeared on page 80 of the November 12, 1956 issue 


of Broadcasting-Telecasting: 
"WBZ-TV Boston has set a target date of Jan. 1 for the 





completion of its new 1200 ft. tower (1349 ft. above sea level) 
which Donald H. McGannon, president of parent Westinghouse 
Broadcasting Co., said would be ‘available to all the VHF sta- 
tions in the Boston area.‘ 

"The tower is being fabricated by Ideco-Dresser Co., 
Columbus, Ohio, and will be topped by a custom-built RCA 6- 
bay superturnstile antenna. Construction is under the super- 
vision of W. H. Hamer, WBZ-AM-TV chief engineer. Hurri- 
cane Carol destroyed the previous WBZ-TV tower Aug. 31, 
1954, and the station has been operating with temporary facili- 
ties since then. 

"In announcing that the tower would be available to other 
area stations, Mr. McGannon cited FCC and Civil Aeronautics 
Authority recommendations for ‘antenna farms‘ to lessen the 
hazard to air traffic." 

7. If WGBH-TV's transmitter location is changed to that of 
WBZ-TV, a Channel 3 transmitter can be located so as to 


[735] 
provide principal-city service to all of Providence, Rhode Island (See 
attached engineering affidavit). 
8. The Commission's proposal for the removal of Channel 3 


from Hartford, and its reassignment so as to provide service to Provi- 
dence is of vital importance. It is the only way in which the Connecticut 
Valley can be preserved as the important UHF stronghold which it now 
is. It represents the only opportunity by which Providence can enjoy 
competitive local television. It is the only opportunity for American 
Broadcasting Company, which has been so severely hindered by inabili- 
ty to clear its programs in important markets, to obtain an affiliate for 
the Providence market. 

9. The relocation of the WGBH-TV transmitter site herein pro- 
posed would serve the public interest in each of the following ways: 





OOOO a 


| 
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a. It would permit a more desirable reallocation of VHF 
Channel 3 now assigned to Hartford, Connecticut. 

b. By increasing the height above average terrain of the 
WGBH-TV antenna from 660 feet to approximately 1100 feet and 
by moving it further inland, it would substantially increase the 
service area of this important educational station. 

c. It would reduce present hazards to air navigation and 
be consistent with the antenna farm principle. 


[736] 

d. Since it is to be expected that a substantial number 
of receiving antennas in the Boston area are or will be positioned 
for maximum reception from WBZ-TV, the proposed change 
would improve the quality of WGBH-TV reception. 

10. Consideration of the issuance of a show cause order to 
WGBH-TV is especially appropriate at this time since its application 
for renewal of license is now pending. Cf. WOW, Inc. vy. F,.C.C., §& 
R.R. 2026; Proceeding in Docket 11446 et al. re KALI, Pasadena, 
Calif. 

11. It is believed that the transfer of the WGBH-TV antenna 
site can be effected with minimum expense to WGBH Educational Found- 
ation. Westinghouse Broadcasting Company has heretofore demon- 
strated its willingness to assist in the development of educational tele- 
vision and it is to be anticipated that it would follow a similar policy 
in this instance. | 

12. Representatives of Springfield Television Broadcasting 
Corporation have informally discussed the possibility of the proposed 
change in the WGBH-TV transmitter site with representatives of 
WGBH Educational Foundation and have been advised that the Founda- 
tion cannot take a position in this matter at the present time due to the 
absence of Mr. Ralph Lowell, Chairman of the Lowell Institute, prin- 
cipal sponsor of the Foundation, on an extended trip abroad. In view of 
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the urgency of the matter, however, petitioners have determined that 


[737] 
the proposal should be brought to the attention of the Commission im- 
mediately. 

For the foregoing reasons it is respectfully requested that in 
connection with its consideration of the above-entitled application for 
renewal of WGBH-TV, the Commission issue an order to WGBH Edu- 
cational Foundation to show cause why its license for the operation 
of WGBH-TV should not be modified so as to specify joint use of the 
WBZ-TV transmitter site at north latitude 42°, 18", 37", west longi- 
tude 719, 14', 14" and that the Commission withhold action on the 
above-entitled action pending action on this petition and the conclusion 
of the proceedings with respect to such order to show cause. 
| Respectfully submitted, 


-HAMPDEN-HAMPSHIRE CORPORA- 
TION 

SPRINGFIELD TELEVISION BROAD- 

| CASTING CORPORATION 

_ GREENFIELD TELEVISION BROAD- 
CASTING CORPORA TION 


By___/s/ James A. McKenna 


By /s/ David S. Stevens 


February 21, 1957 > = © 
Their Attorneys 


[738] 
ENGINEERING STATEMENT 
ON BEHALF OF 


HAMPDEN-HAMPSHIRE CORPORATION 
SPRINGFIELD TELEVISION BROADCASTING CORP. 
AND GREENFIELD TELEVISION BROADCASTING CORP. 


RE CHANNEL 3 FOR PROVIDENCE, RHODE ISLAND 
FEBRUARY 1957 


5 oe 
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[739] 
GEORGE C. DAVIS 


This engineering statement is prepared on behalf of Hampden- 
Hampshire Corporation, Springfield Television Broadcasting Corpora- 
tion and Greenfield Television Broadcasting Corporation in support of 
a showing that Channel 3 operation if deleted from Hartford and assigned 
to Rhode Island could provide City Grade service to Providence. 

The location of WGBH-TV now operating on Channel 2 froma 
site approximately 12 miles south of the center of Boston limits the 
location of a Channel 3 operation in Rhode Island so that City Grade 
service (74dbu) can not be provided to the entire city of Providence, 
Section 3.610 of the Rules requires that there be at least 60 miles 
separation between stations operating on adjacent channels. 

WBZ-TV was recently authorized operation from a new site 
near Needham, Massachusetts at the following geographic coordinates: 

North Latitude: 42 degrees 18 minutes 37 seconds 

West Longitude: 71 degrees 14 minutes 14 seconds 
The effective height of the WBZ-TV antenna at this location will be 
1180 feet. : 

The WBZ-TV site is in an area which has been generally ac- 
cepted by the CAA as the best and possibly only location of tall towers 
for stations near Boston. The WBZ-TV tower will be 1199 feet above 
ground. : 


[740] ! 

If WGBH-TV were to use the same tower as WBZ-TV it would 
eliminate the restriction which prevents a Channel 3 operation in 
Rhode Island from providing City Grade service over Providence. If 
WGBH-TV would be located at the new WBZ-TV site near Needham and 
could meet all co-channel and adjacent channel separation requirements 
set forth in Section 3.610 of the Rules. The nearest co-channel station 
on Chantiel 2 is WCBS-TV in New York City. The distance to WCBS-TV, 
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computed by the method set forth in Section 3.611 of the Rules, is 
178. 74 miles. 

| The nearest adjacent channel operation would be the potential 
Channel 3 operation in Rhode Island. 

| Operating on Channel 3 with an effective height of 1, 000 feet 


and an effective radiated power of 100 KW City Grade service would be - 
provided to the farthest edge of the city of Providence from an assumed 
site approximately 1.5 miles west of West Kingston, Rhode Island. ’ 


This site is more than 60 miles from the location now authorized for 
WBZ-TV operation on Channel 4, 

The city limits of Providence considered herein were those 
shown on the map of the city published by R. L. Polk and Company, 
and bears a copyright date of 1952. 
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3 The affiant states that he is a graduate electrical engineer 
registered in the District of Columbia, a partner in the firm of George 
C. Davis, Consulting Engineers, Radio - Television, which firm is 
consultant for Hampden-Hampshire Corporation, Springfield Television 
Broadcasting Corporation, and Greenfield Television Broadcasting Cor- 
poration; that the above engineering statement was prepared by him or 
under his supervision and direction; and that his qualifications are a 
matter of record before the Federal Communications Commission. 


Julius Cohen | 


Registration No. 1118 
5 * * 
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[Received FCC February 25, 1957] 


OPPOSITION OF THE TRAVELERS BROADCASTING 
SERVICE CORPORATION 


-Comes now The Travelers Broadcasting Service Corporation | 


v 
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(TBSC), permittee of a new commercial television station at Hartford, 
Connecticut, by its attorneys, and submits its opposition to the "Peti- 
tion for Leave to File Additional Comments" and "Petition for an Order 
to Show Cause", filed February 21, 1957 by Hampden-Hampshire Cor- 
poration, Springfield Television Broadcasting Corporation and Green- 
field Television Broadcasting Corporation (Petitioners). The service 
copies of the foregoing pleadings, as well as Petitioners’ "Additional 
Comments", were not received until the afternoon of February 23, 
1957, In support of its opposition TBSC states as follows: 
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A. The Petitions Should be Denied or Dismissed as an ieee of the 
ommission's Processes. 


(1) This proceeding represents the fifth sini tecatioa by the 
Commission of the question whether Hartford should be deprived of its 
only commercial VHF television channel. Commission consideration 
of the merits of this proposal has already encompassed almost two and 
a half years. The present deintermixture proceeding was instituted by 
Notice of Proposed Rule Making released eight months ago on June 26, 
1956, The Notice of Proposed Rule Making set dates for the filing of 
comments and reply comments by interested parties (which were later 
extended to December 3 and December 28, 1956, respectively) and 
provided that no additional comments would be accepted unless good 


cause for their untimely filing was clearly established. On December 3, 


1956, lengthy and voluminous comments were filed by Petitioners and 
by all other interested parties, including TBSC. Several of these com- 
ments clearly raised as one objection to the rule making proposed in 
this proceeding the fact that no television transmitter could be located, 
consistent with the Commission's basic allocation standards, so as to 
provide city-grade service from Channel 3 to the City of Providence 
and at the same time protect WGBH-TV, the educational station operat- 
ing on Channel 2 at Boston, Massachusetts. Indeed, the inability of a 


a i 
1 
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Providence Channel 3 station to render city-grade service to all of 
Providence was expressly pointed out by Channel 16 of Rhode Island, 
Inc. in a pleading filed November 23, 1956 in which alternate Rhode 
Island communities were specified as suggested main studio loca- 


| 746] 
tions. Thus, the impossibility of assigning Channel 3 to Providence 
in accordance with the Commission's Rules and Regulations has long 
been known to the proponents of the channel reassignment. On Decem- 
ber 28, 1956, after obtaining yet another extension of time for reply, 
Petitioners and all other interested parties filed lengthy reply com- 
ments. The matter was finally submitted to the Commission almost 
two months ago. Recent reports in the trade press have indicated that 
the Commission is giving this proceeding its prompt attention and has 
set a date early this coming week for a final resolution of the issues 
raised by the lengthy and detailed pleadings submitted. 13 Television 
Digest No. 6, p. 2 (February 9, 1957). The present petitions thus 
come on the eve of a final decision by the Commission. 

(2) Despite the foregoing chronology, which demonstrates con- 
Clusively that their petitions literally could not be more untimely, 
Petitioners have made no attempt whatsoever to establish good cause 
for their failure to bring before the Commission in their earlier "Com- 
ments" the matters raised in the "Additional Comments" which they 
now tender and seek to have accepted and considered by the Commission. 
Indeed, the "Petition for Leave to File Additional Comments" does not 
contain any allegations of any kind to explain Petitioners’ failure to 
comply with the Commission's orders regarding the time of filing com- 
ments. Petitioners have known for a long time, and certainly since 
November 23, 1956 at the very latest, that Channel 3 cannot be assigned 


to Providence because of 
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bs the existing operating assignments of Boston television stations. The 

! news story on which Petitioners rely in their "A dditional Comments" 
for their entirely speculative suggestion that the location of WGBH-TV 
could be changed to suit their own purposes in this proceeding appeared 

DC on November 12, 1956, almost a month before Petitioners" original 


comments, a month and a half before their reply comments, and more 
. | than three months prior to their present pleadings. Clearly, the Com- 
- | mission's processes cannot be abused by the last moment presentation 
of untimely pleadings, and such pleadings should be dismissed on the 
Commission's own motion. | 

(3) Petitioners’ failure to make any serious attempt to show 

good cause for their untimely request to file additional comments, and 
the wholly speculative nature of the comments they have tendered, 
eS leaves no other reasonable inference than that their present petitions 
represent a plain attempt to delay Commission action in this proceed- 
ing on the eve of a final decision. Section 1.765 of the Commission's 
Rules provides that the Commission may dismiss pleadings which have 
been filed for purposes of delay and proceed as though they had not 
been filed, Such action is clearly called for in this case. If the Com- 
mission were to countenance attempts to obstruct or delay its proces- 
ses by dilatory pleadings filed on the eve of decision and calculated 
> solely to prolong the pendency of the matters involved, its orderly 
es processes of adjudication would become ineffectual and its deliberations 

would never be terminated. 
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B. Any Further Delay in This Proceeding Would be Plainl Contrary 
to the Public Interest. — 


(4) Since July 25, 1956, this proceeding has dsnnttinted the 
only remaining obstacle to the initiation of Hartford's first VHF serv- 
ice because of the fact that the Commission's final decision granting 
a construction permit to TBSC was stayed on that date pending the 


| 
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outcome of this proceeding. TBSC's application for a VHF television 
station at Hartford was filed in September 1947, approximately ten 
years ago. Had it not been for prolonged and protracted proceedings 
before this Commission, service from a VHF channel would have been 
available to Connecticut's capital long since. The pleadings filed in 
this proceeding bear ample and convincing testimony to the pressing 
need of Hartford and Connecticut for the new service which would be 
initiated by TBSC. Under these circumstances, the public interest 
requires the speedy resolution of this proceeding and the prompt dele- 
tion of the stay condition which prohibits TBSC from commencing con- 
struction and operation of the station for which the citizens of Connecti- 
cut have waited so long. 

(5) The present petitions are not only based upon a trade press 
story available to them weeks before the filing of their comments, but 
are founded wholly and completely upon the uttermost surmise and 
conjecture. Nevertheless, the Petitioners blithely request that the 
Commission withhold all further action in this proceeding, now ripe 
for final decision. Such a proposal, on the completely conjectural and 
untimely 


|'749} 

assumptions of Petitioners, is clearly unmeritorious, would only furth- 
er delay the final decision of the Channel 3 proceeding which has already 
been unduly protracted, and would postpone indefinitely the day when a 
television station on Channel 3 at Hartford can bring its much needed 
television service to the residents of Connecticut. 

WHEREFORE, the premises considered, it is respectfully sub- 
mitted that the Commission should dismiss the aforesaid Petitions as 
an abuse of its processes. 
7 Respectfully submitted, 


The Travelers Broadcasting Service 
Corporation 
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By /s/ Percy H. Russell 


’ 


/s/ Aloysius B. McCabe 
of 
Kirkland, Fleming, aia Martin 
& Ellis * * 
February 25, 1957 Its Attorneys. | 


|Certificate of Service] 
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[751] 
REPORT AND ORDER 


By the Commission: Commissioners McConnaughey, Chairman; and 
Craven concurring in the result; Commissioners Hyde and 
Bartley dissenting and issuing statements; Commissioner Lee 
dissenting. 


1. The Commission has before it for consideration its Notice 
of Proposed Rule Making issued in this proceeding on June 26, 1956 
(FCC 56-589) proposing to shift Channel 3 from Hartford, Connecticut 
to Providence, Rhode Island, by making the following changes in the 
Table of Assignments for Television Broadcast Stations (Section 3. 606 
of the Commission's Rules): 


Channel No. 
- Present | Proposed 
Hartford, Connecticut 3, 18, *24 | 18, *24, 61 
Meriden, Connecticut 65 | = 
q Easthampton, Massachusetts 61 : _ 
Providence, Rhode Island 10, 12, 16, *36 : 3, 10, 12, 16, *36 


2. Comments in favor of the proposals were made jointly by New. 

Britain Broadcasting Company (WKNB-TV, Channel 30, New Britain, 

| Connecticut), Hampden - Hampshire Corporation (WHYN-TV, Channel 

ee 40, Springfield - Holyoke, Massachusetts), Springfield Television 

! Broadcasting Corporation (WWLP, Channel 22, Springfield, Massachu- 

! setts), and Greenfield Television Broadcasting Corporation (WRLP, 
Channel 32, Greenfield, Massachusetts), and the latter three also filed 
joint reply comments.2/ Comments in support of the proposal were 
also filed by the Joint Council on Educational Television (CET), 2/ 
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American Broadcasting Company, Capitol Television Corporation and 
Intercity Broadcasters, Inc., the last two parties describing themselves 
as prospective applicants for Channel 3 if it should be assigned to Provi- 
dence. Comments and reply comments in opposition to the proposal 
were filed by Travelers Broadcasting Service Corporation, conditional 
grantee of Station WTIC-TV, Channel 3, Hartford, Connecticut, and 
WGBH Educational Foundation, licensee of non-commercial education 
Station WGBH-TV, Channel 2, Boston, hMansechuaeten,=” Other parties 
filed comments and reply comments 


T/ Soon after the filing of original comments the Commission approved 
the sale of WKNB-TV to the National Broadcasting Company, Inc., which 


did not file and comments with respect to the Commission's proposal. 
2/ In its reply comments JCET withdrew its support of the proposal. 


3/ The honorable Abraham Ribicoff, Governor of Connecticut, submit- 
ted reply comments in support of the retention of Channel 3 at Hartford. 


[752] 

favoring the proposal insofar as it involved deleting Channel 3 at Hart- 
ford, but offered various counterproposals as to the new location of the 
channel. Thus, Channel 16 of Rhode Island, Inc., permittee of Station 
WNET (operation suspended), Channel 16, Providence, Rhode Island, 
has suggested that Channel 3, instead of being assigned to Providence, 
be assigned to any one of six communities in Rhode Island: Cranston, 
Warwick, Newport, West Warwick, Westerly, or Narrangansett Pier. 
Salisbury Broadcasting Corporation, licensee of Station WWOR-TV 
(operation suspended), Channel 14, Worcester, Massachusetts, has 
proposed that Channel 3 be assigned to Worcester rather than Provi- 
dence. Bridgeport Broadcasting Company, permittee of Station 
WICC-TV, Channel 43, Bridgeport, Connecticut, has suggested that 
Channel 3 be assigned to both Bridgeport and Providence.<’ 

3. The Notice of Proposed Rule Making (FCC 56-589) looking 
to the reallocation of Channel 3 from Hartford to Providence was issued 
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as a part of the interim program of channel assignments announced in 
the Commission's Report and Order of June 26, 1956 (FCC 56-587) in 
the general television allocations proceeding in Docket No. 11532. 

At that time it seemed to a majority of the Commission that the deinter- 
mix proposal! merited consideration as a possible solution to some of 
the problems facing the expansion of television broadcasting in the area, 
it appearing that it offered reasonable prospect for improving the oppor- 
tunities for effective competition among a greater number of stations 

in the southern New England area. Now, after carefully considering 
the comments submitted by interested parties, a majority of the Com- 
mission has reached the conclusion that adoption of the proposal or any 


of the counterproposals advanced by the parties would not be in the pub- 


lic interest. ! 

4, As was pointed out in the Report and Order of June 26, 1956 
(par. 31): "Because of the widely varying circumstances in individual 
markets and the numerous factors which bear on the choice of tech- 
niques in any individual community or area, it is not possible to formu- 
late rigid criteria whose perfunctory application to individual cases will 
automatically indicate the course which would best serve the public in- 
terest in each community."' After further extensive consideration of 
the problem of deintermixture, and even with the assistance of the de- 
tailed comments of interested parties in the industry, it is still impos- 
sible to point to any rigid criteria as the basis for decision. Hence, 
the decision in this proceeding has been reached after careful evluation 
and application to the situation here presented of the considerations out- 
lined in the Report and Order of June 26, 1956 (par. 31): 

In markets with one or more commercial VHF assignments, the 

merits of proposals to eliminate a VHF commercial assignment 

would depend to a large extent on such factors as: 

1. Whether significant numbers of people would lack 
service as a result of elimination of the VHF channel. 
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47 National Broadcasting Company, Inc. (licensee of Stations WRCV- 
TV, Ch. 3, Philadelphia, Pa. and WRCA-TV, Channel 4, New York 


City, N. Y.) filed comments in opposition to the proposed assignment 
to Bridgeport. 


5/ The proposal, if adopted, would result in there being three VHF 
assignments in Providence, and three UHF assignments (and no VHF) 
in the Hartford - New Britain area. 
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2. Whether one or more UHF stations are operating in 
the area. 
3. Whether a reasonably high proportion of the sets in 





use can receive UHF signals. 

4, Whether the terrain is reasonably favorable for UHF 
coverage. 

5. Whether, taking into account all the local circum- 
stances, the elimination of a VHF channel would be consistent -; 
with the objective of improving the opportunities for effective 


@ 


competition among a greater number of stations. 

The desirability of assigning a first VHF channel or of 
adding an additional VHF channel would depend principally upon: 

1. Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter spacings. 

2. Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for the channel 4 
in the area to which it is proposed to be assigned. 

3. Whether the addition of a new VHF assignment would 
be consistent with the objective of improving the opportunities 
for effective competition among a greater number of stations. 

5. The area involved in this proceeding lies between the large 
metropolitan centers of New York City, New York, and Boston, Massa- 
chusetts, and is one of the most densely populated sections of the United 
States. In the area there are many cities with populations of 75,000 or 
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more, °/ However, because of their location and the scarcity of VHF 
channels, it has not been possible to allocate more than five VHF chan- 
nels in the entire area: Channel 6 to New Bedford, Massachusetts; 
Channels 10 and 12 to Providence, Rhode Island; Channel 8 to New 
Haven, Connecticut; and Channel 3 to Hartford, Connecticut. Such 
cities as Springfield and Worcester, Massachusetts, ‘and Bridgeport, 
Connecticut, with large metropolitan areas, have no VHF assignments. 
It is thus clear that, if the cities in the area are to have locally origi- 
nating television services, they must depend for the most part on UHF 
stations. ! 

6. The commercial television assignments at Providence, and 
there are no other commercial assignments in the State of Rhode Island, 
are Channels 10, 12, and 16. The VHF Channels (10 and 12) are in use, 
but the operation of Station WNET on Channel 16 was terminated in July, 
1955. There are at present two UHF stations operating in the Hartford 
- New Britain area: WHCT 


67 Included among these are the following (1950 ceptions in paren- 
theses): in Massachusetts: Worcester (203,000), Springfield (162, 000), 
Fall River (112,000), and New Bedford (109, 000); in Rhode Island: 
Providence (249, 000) and Pawtucket (81, 000); and in Connecticut: Hart- 
ford (177,000), Bridgeport 159,000), New Haven 64, 000), Waterbury 
(104, 000) and New Britain (74, 000). 


[754] | 
Channel 18, Hartford, and WKNB-TV, Channel 30, New Britain, now 
owned by Columbia Broadcasting System, Inc., and National Broad- 
casting Company, Inc., respectively. Channel 3, the subj ect of this 
proceeding, is also assigned to Hartford, but there are no other com- 
mercial assignments, either VHF or UHF, for the metropolitan area.2/ 
The Hartford - New Britain metropolitan area lies in the Connecticut 
River Valley, which has been defined as an area 100 miles long and 


~, extending about 20 miles on each side of the river. This area includes 


within its confines the metropolitan area of Springfield - Holyoke, 
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Massachusetts. On its borders are such centers as New Haven and 
Waterbury, Connecticut, Worcester and Adams-Pittsfield, Massachu- 
setts. Two UHF stations are operating in Springfield - Holyoke (WWLP 
and WHYN-TV), and parts of the area that would be served by a station 
operating on Channel 3 at Hartford presently receive service from five 
additional UHF stations: WATR-TV, Waterbury, Connecticut; WICC- 
TV, Bridgeport, Connecticut; WCDB, Hagaman, New York; and WTRI 
and WCDA, Albany, New York. An additional UHF service will be pro- 
vided in the northern part of the Valley when WRLP, Channel 32, Green- 
field, Massachusetts a satellite of WWLP in Springfield, goes on the air. 
It is also expected that WMGT, Channel 19, Adams, Massachusetts, 
will resume operations as a "satellite" of WCDA in Albany. 8/ The only 
Grade A VHF signal now received in the Connecticut River Valley is 
from WNHC-TV, New Haven, Connecticut, and this grade of signal does 
not reach the Connecticut - Massachusetts border. That station's 
Grade B contours extends north beyond Springfield, Massachusetts. 
Other Grade B signals are received in parts of the Valley from the fol- 
lowing VHF stations: WRGB, Schenactady, New York; WBZ-TV, Boston, 
Massachusetts; and WJAR-TV and WPRO-TV, Providence, Rhode Island. 
None of these Grade B signals reach the Hartford metropolitan area. 

7. With the scarcity of VHF signals and the availability of many 
UHF services, it is naturally to be expected that the percentage of sets 
converted for the reception of UHF signals is comparatively high in the 
Connecticut River Valley. Even the opponents of the proposed deletion 
of Channel 3 from Hartford concede that in and near Hartford more 
than 93% of all television homes can receive UHF signals, and that the 
conversion rate approaches 100% in Hampden County (Springfield - 
Holyoke), Massachusetts. However, as is also to be expected, the rate 
of conversion falls off as one leaves the vicinity of Hartford and appro- 
ches areas where VHF signals are received. Thus, there is little con- 


version in New Haven, where a VHF station is on the air, or evenin .- 


Waterbury and Bridgeport, where UHF stations are operating but service 
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is received from VHF stations in New York City. Areas adjacent to 
Rhode Island, including the city of New London, which receive service 


from Providence stations, have little or no conversion. 


%/ In denying requests for the assignment of additional UHF channels 
to the Hartford area, the Commission said in its Sixth Report and Or- 
der (par. 284): 'In view of the total spectrum space available for use 
in the State of Connecticut the Commission is not in a position to grant 
any further assignments to Hartford for commercial purposes. The 
assignments we have made permit practically no further assignments 
in either the VHF or the UHF." | 


8/ Construction permits are held for the following UHF stations (never 
on the air unless so indicated) which would, if activated, provide serv- 
ice to parts of the area within the Grade B ‘contour if a Channel 3 sta- 
tion at Hartford: WNLC-TV, New London, WELI-TV, New Haven, and 
WSTF, Stamford, all in Connecticut; WKNY-TV, Kingston, New York 
(on the air from April 21, 1954 to July 25, 1956); WPTR-TV, Albany, 
New York; WAAB, Worcester, Mass. ; WWOR-TV, Worcester (on the 
air from December 4, 1954 to September 5, 1955): ae WENE-TV, 
Keene, New Hampshire. 


| 
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8. The operation of UHF stations in the Hartford - New Britain 
and Springfield - Holyoke areas, together with the high conversion rate 
in those cities and the intervening area, would seem to indicate that 
UHF stations are capable of providing adequate service to those cities 
and the immediately surrounding areas. However, those opposing the 
deintermixture of Hartford contend that, with the exception of a strip 
of about 15 to 20 miles on each side of the river, the Connecticut River 
Valley is poorly suited to UHF reception because of its wooded, rough, 
hilly terrain. This contention is based, not only ona generally acknowl- 
edged characteristic of UHF service, but on field intensity measurements 
indicating a rapid rate of signal loss at distances beyond 20 miles. Of 
course, it must be conceded that the terrain in the Connecticut River 
Valley is not as favorable for UHF reception as the terrain in the vicin- 


.. ity of Springfield or Peoria, Dlinois, for example, but we are not con- 


vinced that it is as unsuitable as the opponents would have it. The 


! 
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measurements on which they rely were taken at a height of only 10 feet 
above ground and extrapolated to a height of 30 feet (normal roof-top). 
We are confident, and measurements taken by the proponents bear us 
out, that field intensity measurements taken at the normal height of 
roof-top antennas would show a much more favorable propagation of 
UHF signals. We also note that because of the comparatively short 
distances between cities with television stations on the air 2/ long 
range propagation of television signals is not as necessary in the public 
interest as it is in other areas of the nation. 

9, Even assuming that UHF stations can provide a reasonably 
adequate service in the Hartford area, there still remains the question 
whether a significant number of people would lack service as a result 
of the deletion of Channel 3 from Hartford. Both the proponents and 
opponents of the proposed deintermixture agree that, if computations of 
coverage are made in accordance with the Commission's rules, there 
would be no such "white" areas (without Grade B or better service) re- 
sulting from the removal of Channel 3. However, on the basis of field 
intensity siemens the opponents claim that the removal of 
Channel 3 would result in a "white" area of about 140 square miles with 
a population of approximately 56, 000 in the State of Connecticut. We do 
not believe that those measurements are conclusive, since it is entirely 
possible that extreme shadowing existing at ground levels may disap- 
pear at 30 feet, and it is difficult to make a correlation between the 
signal strength at 10 feet and at 30 feet in cluttered areas. Moreover, 
the measurements were necessarily taken on a limited number of radi- 
als. Hence, on the record before us it is impossible to estimate with 
any certainty whether a "white" area would exist if Channel 3 were de- 
leted at Hartford, and it would be impossible to remove all doubts in 
the matter without minutely pin-pointed measurements, which would be 
impractical, if not impossible, in view of such factors as time and ex- 
pense. We do believe that the shadow areas depicted by the opponents .- 


would not be as severe as claimed, but, in view of the rugged terrain 
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in parts of the Hartford area, we are 


9/ For example, the distance from Hartford to Springfield is only 26 


miles; from Hartford to New Haven, 34 miles; and from Hartford to 
Waterbury, 23 miles. | 


10/ As previously indicated, these measurements were made ata 
height of 10 feet above ground and extrapolated to a height of 30 feet 
above ground. The proponents made measurements at both 10 feet and 
30 feet above ground at some of the same points measured by the oppo- 
nents, and assert that the dual measurements demonstrate the inaccu- 
racy of the extrapolations. The proponents also contend that the routes 
chosen for the field surveys were in deep valleys and thus not typical. 


| 

[756] | 
practically certain that UHF service would not approach the ideal en- 
visioned by the proponents. There are, without doubt, throughout the 
areas of rougher terrain "pockets" where UHF reception is not satis- 
factory, as is shown by the low conversion rate in Litchfield and Tol- 
land Counties (adjoining Hartford county on the west and east) where the 
residents apparently prefer fringe service from VHF stations. A station 
operating on Channel 3 in Hartford could fill in such "white" areas in 
Massachusetts as well as Connecticut to a much higher degree than 
could a UHF station. A Channel 3 station would also be more likely to 
provide a second service to persons now limited to one television serv- 
ice, either UHF or VHF. The opponents estimate that the Connecticut 
area so limited would be 884 square miles witha population of 103, 037. 
While for the reasons set out above we do not believe that the number 
will be as great as estimated, it is our judgment that the number will 
be substantial in view of the rugged terrain in part of the area. 

10. On the other hand, there is no claim and it appears to be 
the fact that there is no "white" area in Rhode Island, Rather, the en- 
tire State already has at least two Grade B services and only an area 
estimated at 19 square miles is limited to one Grade A service. Provi- 
dence receives Grade A service from its two local VHF stations and 
from WBZ-TV, Boston, and will receive another Grade A service when 
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Channel 5 at Boston goes on the air. The only comparable service in 
the Hartford - New Britain metropolitan area is from its two local UHF 
stations and station WNHC-TV at New Haven. 
| 11. Hartford is rated as the 27th market and has a population of 
177,397 with a metropolitan area population of 358,081. New Britain 
‘is considered a separate metropolitan area for census purposes, and 
‘the population of the combined metropolitan areas is 505,064. Provi- 
dence is rated as the 29th market and has a population of 248,674 with 
a metropolitan area population of 737,203, more than 135, 000 of which 
are in Massachusetts. Hartford and the State of Connecticut are grow- 
ing at a more rapid rate than are Providence and the State of Rhode 
Island, Connecticut's population is almost 3 times the population of 
Rhode Island and is more than 4 times larger in area. Providence and 
Hartford are the capital cities of their respective States and are so 
situated that a VHF station in either city could render service to all or 


substantially all of its respective State. 
12. In consideration of the service and lack of service and the 


relative importance of the respective areas, we cannot say that Provi- 
dence has a greater need for Channel 3, or that the move to Providence 
would result in a greater compliance with the requirement of Section 
307(b) of the Communications Act for a "fair, efficient and equitable" 
distribution of television facilities to each of the several States and - 
communities. 

13. The foregoing consideration as to the comparative needs of 
the respective cities would in itself foreclose a shift of Channel 3 from 
Hartford to Providence. There are, however, additional reasons why 
the change should not be made. We stated in our Report and Order 
of June 26, 1956, that one of the principal factors in a decision on 
adding an additional VHF channel would be whether it was possible to 
locate the transmitter so as to meet the minimum transmitter spacings. 
In the allocation of Channel 3 to Providence the critical spacing require- 
ments are the separations from the transmitters of noncommercial 
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educational station WGBH-TV (Channel 2) and commercial station WBZ- 
TV (Channel 4) | 


[757] ! 
at Boston, It is beyond dispute that the transmitter of a station operat- 
ing on Channel 3 would, under our Rules, have to located so far south 
of Providence that it could not provide a principal city signal over all 
or even the greater part of the city. This fact alone would likewise 
prevent the proposed assignment. Hence, the proponents of the dein- 
termixing of Hartford place greater stress on the counterproposal to 
assign Channel 3 to any one of several communities in Rhode Island south 
of Providence. : 

14. Such an assignment would not in our view make for a "fair, 
efficient and equitable" distribution of the available facilities any more 
than would the assignment to Providence. Since the obvious principal 
purpose of the proposed assignment would be to serve the city of Provi- 
dence and since it has been our experience that a station in a small city 
located near a larger city must depend to a great extent upon revenues 
derived from coverage of the larger city, we would feel justified in 
weighing the comparative needs as we did in the case of Providence, 

And even looking at the proposed assignment as the first local outlet for 
one of the Rhode Island communities, for the same reasons that we pre- 
ferred Hartford over Providence, we are of the view that the mandate of 
Section 307(b) of the Act would be more fully complied with by preferring 
Hartford or by restoring Channel 3 to New London, Connecticut, where 
it had been tentatively assigned prior to its assignment to Hartford. 
Moreover, we do not consider that the assignment of Channel 3 to south- 
ern Rhode Island would make for an efficient allocation. The proposed 
transmitter site would meet the minimum mileage separations, but the 
line of adjacent channel interference with WGBH-TV (channel 2) and 
WBZ-TV (Channel 4) would fall within the limits of the city of Providence 
or in the thickly settled area immediately adjacent to the northern city 
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limits. Thus, depending upon the selectivity of receivers and other 
conditions affecting reception, there would be problems with respect to 
the reception of the Channel 3 signal in the very city the serving of 
which would be the primary objective of the allocation. For example, 
a substantial number of the residents of Providence and vicinity may 
not be able to obtain satisfactory reception of the Channel 3 signal, and 
other substantial numbers who can receive the signal might be deprived 
of the service from two Boston stations (WBZ-TV and WGBH-TV) which 
they have been accustomed to receive. While our rules contemplate that 
adjacent channel interference will be ignored so long as minimum trans- 
mitter spacings are met, we do not believe it would be in the public in- 
terest to make the proposed allocation with knowledge that such a sub- 
stantial portion of the population to be served might be adversely af- 
fected by the adjacent channel interference. 

15. In view of the basic deficiencies discussed above with re- 
spect to the allocation of Channel 3 to Providence or Rhode Island, we 
deem it unnecessary and inappropriate to make any determination as to 
whether adoption of the proposal would be consistent with the objective 
of improving the opportunities for effective competition among a greater 
number of stations. 

16. Hampden - Hampshire Corporation (WHYN-TV, Springfield 
- Holyoke), Springfield Television Broadcasting Corporation (WWLP, 
Springfield) and Greenfield Television Broadcasting Corporation (WRLP, 
Greenfield) have made a joint request that oral argument be held in this 
proceeding. We have carefully considered the documents filed by the 
various parties and have found them helpful in our deliberations. We 
are of the view that oral argument would not be of any substantial 
assistance in the resolution of the questions presented, and 
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accordingly the request is denied. The same parties on February 21, 
1957, filed a request for permission to file supplemental comments, 
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suggesting as a solution to the transmitter spacing problem that WGBH 
Educational Foundation be ordered to show cause why it should not be 
required to share the site and tower of WBZ-TV. This change in the 
transmitter location of Station WGBH-TV, it is alleged, would permit 
the location of a Channel 3 transmitter sufficiently close to Providence 
to provide a principal city signal over the entire city. Because of the 
lateness of the request, and also because the offered solution does not 
cure all the deficiencies in the proposal, the request for permission to 
file supplemental comments is denied, | 

17. There remains for discussion only the | ee 
with respect to the allocation of Channel 3 to Bridgeport, Connecticut, 
and Worcester, Massachusetts. The Bridgeport proposal is tied in 
with the proposal to allocate Channel 3 to Providence and would fall 
with it. Moreover, the allocation of Channel 3 at Bridgeport would in- 
volve the necessity of operation with low power and directional antenna 
and would represnet a substantial departure from the minimum co- 
channel spacing of 170 miles.2!/ As we have often indicated, it is our 
view that such allocations would not serve the public interest at the 
present time. See Memorandum Opinion and Order of December 19, 
1956 (released December 27, 1956) in Docket No. 11582 (FCC 56-1269). 
We reaffirm that view here. 

18, With respect to the proposal to relocate Channel 3 at Wor- 
cester, Massachusetts, it, too, presents problems as to a transmitter 
location. In order to maintain the required separation of 60 miles 
from adjacent channel station WBZ-TV (Boston), the transmitter of a 
Channel 3 station would have to be located at a minimum of 31 miles 
west of the center of Worcester and 28 miles from the nearest city 
limits. With operation at maximum power and antenna height, it could 
not provide a principal city signal to any part of Worcester, and would 
involve adjacent channel interference within the city limits. Clearly, 
this would not be a permissible allocation. Moreover, the closest 
available transmitter location to Worcester would be only 27 miles from 
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Hartford and 12 miles from Springfield. It would be closer to Spring- 
field by about 12 miles than would the transmitter of the proposed Chan- 
nel 3 station at Hartford. Consequently, a Worcester Channel 3 station 
would place stronger signals in both Hartford and especially Springfield 
than it would in Worcester. Under these circumstances the Connecti- 
cut River Valley would not be effectively deintermixed. 

19. In view of the above considerations we are convinced that 
the adoption of the Commission's proposal or any of the counterpro- 
posals would not serve the public interest, and we conclude therefore 
that the allocation of Channel 3 to Hartford should remain unchanged. 

20. Accordingly, IT IS ORDERED, That this proceeding BE 
TERMINATED. 

| FEDERAL COMMUNICATIONS COMMISSION* 


/s/ Mary Jane Morris 
| Secretary 
Adopted: February 26, 1957 


Released: Marchi, 1957 


1t7 It is approximately 140 miles from Bridgeport to the transmitter 


of WRCV-TV (Ch. 3) in Philadelphia, and only 76 miles from Bridge- 
port to the proposed location of a Channel 3 station in Rhode Island. 


* See attached dissenting statements of Commissioners Hyde and 
Bartley. 
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DISSENTING OPINION OF COMMISSIONER ROSEL H. HYDE 
IN DOCKET NO. 11748 , 


I dissent to the Order in this case. On the basis of the facts as 
stated by the majority in the Report and Order, the action taken is not 
only inconsistent with actions taken the same date in the Elmira, 
Evansville, Fresno, Peoria, Springfield and Schenectady cases, but 
actually at cross purposes with such actions. 

These allocation proceedings were undertaken to provide an 
opportunity for competitive multi-channel television service. It was 


as, oe 


> 
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recognized by the Commission that if this objective were to be attained, 
a greater use must be made of the UHF channels assigned to television. 
The changes in the allocation table which were proposed were designed 
to serve this purpose by creating all UHF markets in areas where only 
limited VHF assignments were potentially available. In some other 
situations where VHF services predominated, it was » paseible to provide 
additional VHF assignments. ! 

Pursuant to these principles, the Commission has removed 
VHF assignments in Peoria, Springfield, Elmira and Vail Mills. In 
Fresno and Schenectady, proceedings have been instituted looking to 
the very drastic action of moving or changing the assignments of operat- 
ing stations from channels in the VHF band to channels in the UHF band, 
Nevertheless, in this case, the majority have determined to license a 
new VHF station in an area which they recognize must depend for the 
most part on UHF stations if the cities of the area are to have locally 
originating television services. : 

The studied disparagement of certain proposed alternative uses 
of the VHF channel concerned does not justify the affirmative action 
taken to license it in the Hartford area. In this connection, it will be 
noted that no reference is made to the fact that the channel could be 
substituted for the ultra high channel now allocated for educational use. 
Such an allocation could give a very significant assist to development 
of educational facilities and at the same time avoid disruption of com- 
petitive balance inherent in its assignment as a commercial facility. 
Such action would also provide a complete answer to whatever merit 
there may be in the 307(b) argument referred to in the Report and Order. 

The suggestion which has been made that a grant of a VHF per- 
mit should be made in Hartford to demonstrate intermixture in this area 
might be considered in relation to the many opportunities which are 
still available for such demonstrations, and particularly to the Schenec- 
tady and Fresno proceedings to terminate similar demonstrations. 
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Dissenting Statement of Commissioner Bartley 
I take the same position in principle in this case that I took in 
my dissent in the Madison de-intermixture case Docket No. 11754 also 
decided this date (FCC 57-184). 


[761] 
_ [Received FCC March 12, 1957] 
| McKENNA & WILKINSON 


* * * 


March 11, 1957 
In re Dockets 8621 and 11748 * * * 


Miss Mary Jane Morris 

Secretary 

Federal Communications Commission 
_ Washington 25, D. C. 


Dear Miss Morris: 
By Memorandum Opinions and Orders announced February 26, 

1957, the Commission finalized rule-making proposals (1) to make 
Albany-Schenectady-Troy-Vail Mills all-UHF (by shifting Channel 6 

to Syracuse and deleting Channel 10); (2) to make Elmira, N. Y. all- 
UHF (by deleting Channel 9); (3) to make Springfield, Dl. all-UHF and 
‘Terre Haute, Ind. and St. Louis, Mo. all-VHF (by deleting Channel 2 
from Springfield and making that channel available to both Terre Haute 
and St. Louis); (4) to make Peoria, Dl. all-UHF (by deleting Channel 8 
and assigning it to Davenport-Rock-Island-Moline); (5) to make Fresno 
all-UHF (by shifting Channel 12 to Santa Barbara); and (6) to make 
Evansville all-UHF (by shifting Channel 7 to Louisville, Ky. and re-: 
serving Channel 9 for educational use) : 


However, on that same day, the Commission by a 4-3 vote re- 
fused to "deintermix" two markets--it turned down rule-making pro- 
posals which it had previously instituted (1) to make the Connecticut 
Valley all-UHF and Rhode Island all-VHF by shifting Channel 3 from 
Hartford, Conn. to the Providence area, 
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and (2) to make Madison all-UHF and Rockford all-VEF by shifting 
Channel 3 from Madison to Rockford. | 

In taking the foregoing actions Commissioners s Hyde, Bartley, 
and Lee have been consistent--they have voted in each instance to de- 
intermix the areas in question by making them either all- VHF or all- 
UHF, Two other Commissioners (Commissioners Doerfer and Mack) 
have been consistent in the sense that they have uniformly voted against 
making any area all-UHF. The remaining two Commissioners (the 
Chairman and Commissioner Craven) have not made public, by either 
a majority or dissenting opinion, the reasons for their votes in these 
various proceedings. Chairman McConnaughey voted to deintermix 
Albany, Elmira, Springfield, Peoria, Evansville, and Fresno, and not 
Hartford or Madison. Commissioner Craven similarly voted to dein- 
termix Albany, Elmira, and Evansville, abstained in Springfield, 
Peoria, and Fresno, and voted not to deintermix Hartford and Madison. 
An analysis of these results fails to disclose a rationale for their par- 
ticular votes. Absent an explanation, the actions by the majority in the 
Hartford and Madison cases appear to be inconsistent and at cross- 
purposes with those taken by a majority of the Commission in the other 
deintermixture proceedings. 

Certainly no single factor can explain the results reached in 
Hartford and Madison cases on the one hand and the diametrically oppo- 
site actions taken in the other deintermixture procesdings. The results 
cannot be explained, for example, bya 


[763] | 
desire (on the part of a majority of the Commission) to retain the VHF 
channels in the states to which they were assigned in 1952 by the Sixth 
Report. In three cases (Springfield, Peoria, and Evansville) VHF 
channels allocated to one state by the Sixth Report were shifted to 
another state or states by the actions of February 26, 1957. 
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Nor can the results be harmonized on any theory of not permit- 
ting scarce VHF channels to go unused: In at least one instance (Chan- 
nel 10 in Vail Mills) the VHF channel was "placed on ice" and not re- 
allocated elsewhere, and in one other instance (Evansville) a VHF 
channel heretofore commercial was reserved for educational use where 
it could not be readily shifted to another market. However, a majority 
of the Commission refused to make similar reservations in both Hart- 
ford and Madison where some question had arisen regarding the desir- 
ability of proposals to shift the VHF channels to other areas. 

Nor can the result in Hartford be explained on any "white area” 
concept. In nearly all areas which were deintermixed to all-UHF, ex- 
cept the Connecticut Valley area, the Commission was confronted with 
substantial contentions that white areas would result, even under the 
methods of computation set forth in the Commission's Standards of Good 
Engineering Practice. But in the Hartford case no such claim was even 


made, let alone substantiated. 
Nor can terrain factors be used to justify the differing results. 
In Elmira and Vail Mills, the terrain is recognizably 
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less favorable to UHF propagation than in the Connecticut Valley area. 

Nor can the actions be harmonized on any theory that the areas 
in question will not support an adequate number of UHF operations to 
provide competitive services--the Connecticut Valley has more existing 
UHF operations than any other area involved in these deintermixture 
proceedings (six operations as against one in Springfield, two in Peoria, 
two in Fresno, two in Evansville, two in Albany-Schenectady-Troy- 
Vail Mills, one in Elmira) | 

Nor can the results be justified on any theory that the needs of 
the upper Connecticut Valley and of Providence will be taken care of at 
a later date--Channel 6 if removed from Schenectady cannot be utilized 
in Providence, as has been suggested, because of substandard separation 
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with the Channel 6 operation in Portland, Maine. 

Finally, the results in Hartford cannot be explained on any dis- 
location concept: In Evansville, Channel 7 was already on the air and 
G. E.'s station in Schenectady has been licensed since 1947, whereas 
Hartford had a post-June 26, 1956 grant with a "no construction” con- 
dition. Hence, the results cannot be reconciled on any principle of 
not disrupting existing services currently being provided the public. 

Commissioner Mack, in a dissenting opinion in several of the 
deintermixture proceedings and in subsequent testimony before the 
Senate Committee on Interstate and Foreign Commerce, has 
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sought to explain his vote on the premise that the few cases then before 
the Commission (even were deintermixture uniformly adopted) would 
not assure the preservation of the 70 UHF channels needed for a nation- 
wide competitive television system. However, the action taken in 
Schenectady (of proposing to shift Channel 6 to Syracuse) if adopted in 
several other key areas (e.g., Lancaster, Pa., Erie, Pa., etc.), 
when coupled with those already taken in other markets, could give 
UHF a substantial boost. | 

In view of what clearly appears to be inconsistent actions in 
these various proceedings, Hampden-Hampshire Corporation, Spring- 
field Television Broadcasting Corporation, and Greenfield Television 
Broadcasting Corporation request the Commission on its own motion 
to stay its action of February 27, 1957 removing the "no construction" 
condition to the Channel 3 grant in Hartford, pending the preparation 
and filing of a petition for reconsideration showing in more detail the 
inconsistent positions which key members of the Commission have 
taken in these various deintermixture rule-making proceedings. 

Whether such relief be forthcoming or not, the above-named 
participants in Docket No. 11748 hereby serve notice on The Travelers 
Broadcasting Service Corporation that any construction undertaken at 
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this time pursuant to that grant shall 
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be at their own risk and shall not give rise to any new equities. 
Very truly yours, 


HAMPDEN-HAMPSHIRE CORPORATION 

SPRINGFIELD TELEVISION BROAD- 
CASTING CORPORATION 

GREENFIELD TELEVISION BROAD- 
CASTING CORPORATION 


By /s/ James A. McKenna, Jr. 
* * * 


Their Attorney 
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{Received FCC March 21, 1957] 


Law Offices of 
KIRKLAND, FLEMING, GREEN, MARTIN & ELLIS 
x * * 


March 21, 1957 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 
: On March 11, 1957 a "letter" was directed to you by James A. 


McKenna, Jr., counsel for Hampden-Hampshire Corporation, Spring- 
field Television Broadcasting Corporation, and Greenfield Television 
Broadcasting Corporation, operators of existing commercial television 
stations in western Massachusetts, purporting to call attention to cer- 
tain alleged inconsistencies in recent Commission actions in the so- 
called deintermixture cases, advising you that a petition for reconsid- 
eration of the Commission's action in Docket 11748 is being prepared, 
and requesting that the Commission on its own motion stay its action 
of February 27, 1957 deleting the condition attached to its grant of the 
application of The Travelers Broadcasting Service Corporation for 
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authority to construct a new station on Channel 3 in Hartford pending 
“the preparation and filing of such petition." : 

In connection with the above "letter," your attention is directed 
to the fact that the stations on whose behalf it was written are not now 
and never have been parties to the comparative proceeding in Dockets 
8621 and 10699 leading to the selection of The Travelers Broadcasting 
Service Corporation as the better qualified of two applicants for a new 
commercial television station at Hartford. In fact, the Commission 
by Memorandum Opinion and Order released February 20, 1956 (13 
R.R. 634) specifically denied petitions to intervene and participate in 
the comparative hearing by these same parties. Moreover, although 
the "letter" is not confined to the Hartford deintermixture case but on 
the contrary purports to criticize and analyze Commission actions in 
separate deintermixture proceedings in a number of other cities in 
various parts of the country, none of the three stations on whose behalf 
it is written were parties to any of these proceedings. Accordingly, 
as to Docket 8621 and all of the deintermixture cases except the Hart- 
ford case, the Hampden-Hampshire Corporation, Springfield Television 
Broadcasting Corporation, 
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and Greenfield Television Broadcasting Corporation have no interest 
whatsoever. Their attempt to inject their views indirectly into these 
proceedings after issuance of final decisions terminating them should 
be dismissed as an abuse of the Commission's pleading processes, 

It is to be noted that the "letter" of March 11, 1957 does not 
even allege any error which would justify reconsideration of the Com- 
mission's Report and Order of February 26, 1957 (15 R.R. 1540) ter- 
minating the proceeding in the Hartford deintermixture case, Docket 
11748. Rather, the only allegations made are that the Report and 
Order in Docket 11748.may be in some respects inconsistent with Com- 
mission action in other cases to which the signatories to the letter were 


| 
| 





268 
[768] 


not parties. It should suffice to say here that the alleged "inconsis- 
tencies" do not exist unless one adopts the erroneous premise appa- 
rently implicit in the "letter" that the Commission had either to adopt 
a policy of deintermixture in all of the communities throughout the 
country where it had been considered (regardless of the widely varying 
facts of each case) or, in the alternative, deny all requests for channel 
reassignments across the board. This premise is, of course, wholly 
unjustified. In its Report and Order initiating the various individual 
rule making proceedings referred to in the "letter"’ and closing out the 
Commission's national allocation inquiry in Docket 11532 (13 R.R. 
1571) the Commission made it crystal-clear that its action in each of 
the individual proceedings would depend entirely on the evidence devel- 
oped in each, and that 

“Because of the widely varying circumstances in individual 

markets and the numerous factors which bear on the choice of 

techniques in any individual community or area, it is not possi- 
ble to formulate rigid criteria whose perfunctory application to 
individual cases will automatically indicate the course which 
would best serve the public interest in each community. . ." 

13 R.R. 1582. 

The Travelers Broadcasting Service Corporation wishes vehe- 
mently to oppose any request to stay construction of WTIC-TV on Chan- 
nel 3 at Hartford. It is hardly necessary to call the attention of the 
Commission once again to the fact that the application of The Travelers 
Broadcasting Service Corporation for a VHF channel at Hartford was 
first filed in 1947, that it was not granted until July, 1956, and that 
even then construction pursuant to the Commission's grant was delayed 
for another seven months by. the Hartford deintermixture proceedings, 
Under the circumstances it would be plainly contrary to the public in- 
terest further to delay the advent of service from Channel 3 at Hartford 
The "suppositious eventualities", FCC-v. WJR, 337 U.S. 265, 272, 
suggested a 7 ‘ 
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by BHampden-Hampshire Corporation, Springfield Television Broadcast- 
ing Corporation, and Greenfield Television Broadcasting Corporation 
provide no basis for such action. 
Respectfully submitted, 


THE TRAVELERS BROADCASTING 
SERVICE CORPORATION 


By fs/ Percy H. Russell 
/3/ Aloysius B. McCabe 


Kirkland, ieiiey Green, Martin & Ellis 
x * : 


* # & Its Attorneys 
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[780] 
[Apr 1, 1957, Office of Secretary] : 
PETITION FOR RECONSIDERATION 

Come now Hampden-Hampshire Corporation (WHYN-TV ), Spring- 
field, Massachusetts, Springfield Television Broadcasting Corporation 
(WWLP), Springfield, Massachusetts, and Greenfield Television Broad- 
casting Corporation (WRLP), Greenfield, Massachusetts, by their at- 
torneys, and pursuant to Section 405 of the Communications Act of 1934, 
as amended, jointly and severally, request (1) that the Report and Order, 
adopted February 26, 1957, and released March 1, 1957, in the above- 
entitled proceeding in Docket No. 11748 be reconsidered and set aside 
and (2) that the Order, adopted February 27, 1957, : 


[781] | 
and released March 1, 1957, in the above-entitled proceeding in Docket 
No. 8621, removing the stay on the construction of WTIC-TV, Channel 
3, Hartford, Connecticut, be reconsidered and set aside and that said 
stay be reimposed. In support whereof the following is shown: 

1. Petitioners have participated actively in all phases of the 
above-entitled proceeding in Docket No. 11748 and their interests therein 
have already been made known to the Commission. Briefly, as owners 
and operators of UHF television stations in the Connecticut Valley, peti- 
tioners will be in direct competition with any station operating com- 
mercially on Channel 3 at Hartford, Connecticut. They are, therefore, 
aggrieved and their interests are adversely affected, within the mean- 
ing of Section 405 of the Communications Act, by the Commission's de- 
termination not to remove Channel 3 from Hartford and by its action 
removing the stay on construction of WTIC-TV. 2 

2. Because the proceedings in Docket No. 8621 had a vital bear- 
ing upon their proposal for deintermixture of the Connecticut Valley, 
petitioners (except Greenfield Television Broadcasting Corporation) 
filed in that proceeding on December 6, 1955 a Petition for Leave to 
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Intervene and a Petition for Stay or for Alternative Relief. On Decem- 
ber 12, 1955 the same parties filed in Docket No. 8621 (and in Docket 
No. 11336) a Petition for Reconsideration and for 
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Further Relief which requested, inter alia, a stay of proceedings in 
that docket. The foregoing pleadings are incorporated by reference as 
if fully set forth herein. By Memorandum Opinion and Order of Febru- 
ary 16, 1956 in Docket No. 8621 the two December 6 pleadings and the 
stay request of the December 12 pleading were denied and by Memoran- 
dum Opinion and Order of February 29, 1956 in Docket No. 11336 the 
remainder of the December 12 pleading was denied. The Commission, 
however, later in effect granted petitioners the relief they had re- 
quested. By Notice of Proposed Rule Making released June 26, 1956 
the proceedings in Docket No. 11748 looking toward removal of Chan- 
nel 3 from Hartford were initiated and in the Final Decision in Docket 
No. 8621, released July 25, 1956, construction on Channel 3 at Hart- 
ford was stayed. Now that the Commission has reversed its position 
and removed the stay, thus prejudicing any further proceedings in 
Docket No. 11748, petitioners are reasserting their interest in Docket 
No. 8621. 

3. The Commission Order terminating the stay in Docket No. 
8621 is predicated upon the Report and Order in Docket No. 11748. 
Petitioners’ objections to that Order are likewise predicated, in princi- 
pal part, upon their objection to the Report and Order. It is accord- 
ingly appropriate that their petitions for reconsideration of these actions 
_be combined in a single pleading. 
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4. The Report and Order in this proceeding is a shocking an- 
-achronism that disposes of the several reallocation proposals here 
under consideration solely upon the basis of criteria in use at the time 
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of the adoption of the Sixth Report and Order, and wholly without re- 
gard to new criteria, which experience since the Sixth Report has 
demonstrated must be applied in order to achieve some semblance of a 
competitive nation-wide television system. The Report and Order is 
wholly inconsistent and at cross purposes with new principles of allo- 
cation as laid down in the Commission's Report and Order of June 26, 
1956, in Docket No. 11532, and as applied in companion cases decided 
the same day, relating to television allocations in the Elmira, Evans- 
ville, Fresno, Peoria, Springfield and Albany-Schenectady-Troy 
areas, : 
5. In the Sixth Report and Order, the Commission, relying upon 
optimistic predictions that UHF stations would be able to compete | 
effectively with VHF stations in the same markets, adopted the princi- 
ple of intermixture and allocated the VHF and UHF bands so as to obtain 
maximum coverage in each band without regard to the effects of compe- 
tition in intermixed areas. Following several years of disastrous ex- 
perience with intermixture, the Commission undertgok, in Docket No. 
11532, to study and reevaluate its television allocation plan on a nation- 


wide basis. Comments and proposals 
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of all interested parties were invited, the only limitation being that 
comments should be on a broad nation-wide basis and not limited to mat- 
ters affecting only single communities or local areas. As a result of 
that proceeding, the Commission, after the most thorough and pains- 
taking analysis, determined to investigate the feasibility of eventually 
moving all, or a substantial portion, of television to the UHF band 
and, in addition, to take interim action ona case-to-case basis. With 
respect to the latter, the Commission stated: 
Since some years would be required in any event for the 
full implementation of an all UHF system, the Commission be- 
lieves that steps should be taken in the meantime to improve 


the opportunities for effective competition among a greater num- 

ber of stations. As already indicated, a basic choice in many 

markets at this time lies between the elimination of VHF channel 

assignments to create improved opportunities for UHF broadcast- 

ing and, alternatively, the assignment of additional VHF channels. 
The Commission also stated: 

In markets with one or more commercial VHF assignments, 
the merits of proposals to eliminate a VHF commercial assign- 
ment would depend to a large extent on such factors as: 

1. Whether significant numbers of people would lack ser- 
vice as a result of elimination of the VHF channel. 

2. Whether one or more UHF stations are operating in 
the area. 

3. Whether a reasonably high proportion of the sets in use 
can receive UHF signals. 
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4. Whether the terrain is reasonably favorable for UHF 
coverage. 

5. Whether, taking into account all the local circumstances, 
the elimination of a VHF channel would be consistent with the ob - 
jective of improving the opportunities for effective competition 
among a greater number of stations. 

6. Significantly, the criteria set forth above do not include con- 
sideration of alternative uses of the VHF channel in question. That this 


was no oversight was made clear by the Commission's action taken the 
same day proposing to delete VHF Channel 10 from Vail Mills, New 
York, where no alternative use of Channel 10 was proposed or, in fact, 
possible. The latter action was reaffirmed by the Report and Order, 
released March 1, 1957, making final the deletion of Channel 10 from 
Vail Mills in the face of arguments that such an action would waste a 
valuable VHF channel. 
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7. Inthe Hartford case, however, the proporents of deintermix- 
ture were not so fortunate as to be unable to find an alternative use for 
Channel 3. On the contrary, a variety of alternative uses had been pro- 
posed at one time or another, and one of these (the assignment of Chan- 
nel 3 to Providence) was included in the Commission's Notice of Pro- 
posed Rule Making. Others were put forth in counter-proposals. 

8. It might be supposed, in view of the policy laid down in the 
June 26 Report and Order and the action taken in sornpanton cases, 
that, notwithstanding that an alternative 
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! use was not to be considered a prerequisite for dsiniermixture, the 
existence thereof would have led the Commission to look with greater 
favor upon proposals to deintermix the Connecticut Valley. Strangely 
enough, this was not the case. The Commission fastened its attention 
upon the proposed alternative uses and, allegedly finding them unsatis- 
factory, denied deintermixture of the Connecticut Valley without even 
considering its merits. | 

9. The failure to consider the merits of deintermixture in the 
Connecticut Valley was made explicit. In paragraph 13, the Report and 
Order states "The foregoing consideration as to the comparative needs 
of the respective cities would in itself foreclose a shift of Channel 3 
from Hartford to Providence." In paragraph 14, the Commission's 
objections to assigning Channel 3 to some other Rhode Island community 
are outlined. In paragraphs 17 and 18, counter-proposals to assign 
Channel 3 to Bridgeport, Connecticut and Worcester, Massachusetts 
are denied, and in paragraph 19, the Report and Order concludes with 
the statement 'In view of the above considerations, we are convinced 
that the adoption of the Commission's proposals or any of the counter- 
proposals would not serve the public interest, and we conclude there- 
fore that the allocation of Channel 3 to Hartford should remain unchanged. " 
Nowhere in the Report and Order is there a single paragraph, sentence 


| 
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or phrase, which suggests 
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that the Commission gave any consideration to the desirability of re- 
moving Channel 3 from Hartford without regard to whether it could 
satisfactorily be used elsewhere. Yet in the June 26, 1956 Report 
and Order, and even in the subject Report and Order, the Commission 
in listing the criteria for the removal of VHF channels failed to include 
any mention of alternative uses for the channel. In short, the decision 
not to deintermix Connecticut Valley rests squarely and solely upon a 
criterion never before mentioned by the Commission and not even ex- 
plicitly set forth in this case. 

10. In the other deintermixture cases decided the same day, the 
Commission considered first whether a VHF channel ought to be removed 
in order to strengthen UHF, and, second, whether some other use should 
be made of the VHF channel. In Hartford, the Commission considered 
other uses first and never even reached the more important question. 
This complete divergence of approach is a basic inconsistency between 
the Hartford case and the June 26 Report and Order and the Fresno, 
Elmira, Evansville, Peoria, Springfield, and Albany-Schenectady- 
Troy cases. 

11. A second basic and related inconsistency is the failure in 
the Hartford case even to consider the purpose for which this and the 
other deintermixture cases were initiated. The whole purpose of the 
Commission's plan of interim action was "to improve the opportunities 
for effective 


[ 788] 
competition among a greater number of stations". The fifth criteria 
for removing the VHF channel laid down in the June 26 Report and 
Order and repeated in every deintermixture case is: 
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Whether, taking into account all the local circumstances, 
the elimination of a VHF channel would be consistent with the 
objective of improving the opportunities for effective competi- 
tion among a greater number of stations. ! 

12. A similar criteria has been enunciated for assessing the 
desirability of assigning a first or an additional VHF channel to any 
area. With respect to the deletion of Channel 3 from Hartford, there 
is not one word in the Report and Order to indicate that this criteria 
was given consideration, and, with respect to the addition of Channel 
3 to Providence, the Report and Order states explicitly: 

In view of the basic deficiencies discussed above with re- 
spect to the allocation of Channel 3 to Providence or Rhode Island, 
we deem it unnecessary and inappropriate to make any determina- 

. tion as to whether adoption of the proposal would be consistent 
with the objective of improving the opportunities for effective 
competition among a greater number of stations. 

13. Whatever the "basic deficiencies" with respect to the alloca- 
tion of Channel 3 to Providence or Rhode Island, they could have no 
bearing upon the question of whether Channel 3 should be removed 
from Hartford. Accordingly, the failure to consider the fifth criterion 
in that connection was wholly without basis and inconsistent with the 
Commission's | 

| 
[789] : 
expressed policy relating to interim television reallocations. 

14. In short, the Commission's draftsmen devised a technique 
for reaching a result in Hartford precisely opposite to the results 
reached in the Elmira, Evansville, Fresno, Peoria, Springfield and 
Albany-Schenectady-Troy cases. That technique was: first, to ap- 
proach the question of deintermixture of the Connecticut Valley on an 
entirely different basis so that deintermixture could be denied before 
its merits were even reached; and, second, utterly and completely to 
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ignore the only criteria under which deintermixture of the Connecticut 
Valley could be affirmatively based. 

15. Even if the reasons given for refusing to assign Channel 3 
to Providence or some other Rhode Island city had any validity, the 
Report and Order as a whole would still be inconsistent with actions 
taken in other cases and indefensible under the Commission's an- 

nounced allocation policies. As the Dissenting Opinion of Commis- 
sioner Hyde points out, "The studied disparagement of certain pro- 
posed alternative uses of the VHF channel concerned does not justify the 
affirmative action taken to license it in the Hartford area." In the 

light of the action taken in the Vail Mills and other cases and the basic 
‘purposes of the Commission's interim allocation plan, consideration 
should have been given to simply deleting Channel 3 from Hartford. 

For reasons which have been stated heretofore in Comments and Reply 
Comments, 


[790] 
the simple deletion of Channel 3 would serve the public interest. Since 
the Report and Order gave no consideration to this question, these 
reasons need not be restated here. 

16. When attention is directed to the asserted reasons for re- 
fusing to assign Channel 3 to Providence or to some other Rhode 
Island city, even further inconsistencies between the decision in this 

case and those in the other deintermixture cases become apparent. 
| 17. The first reason asserted is: 

In consideration of the service and lack of service and 
the relative importance of the respective areas, we cannot say 
that Providence has a greater need for Channel 3, or that the 
move to Providence would result in a greater compliance with 
the requirement of section 307(b) of the Communications Act 
for a "fair, efficient and equitable" distribution of television 
facilities to each of the several states and communities. 





























[791] 





18. The foregoing statement is based on findings that there are 
some "pockets" in the Hartford area where UHF reception is not satis- 
factory, that a Hartford Channel 3 station could fill in such "white" 
areas to a higher degree than could a UHF station, that a Channel 3 
station would also be more likely to provide a second service to per- 
sons now limited to one television service, that there is no "white" 
area in Rhode Island, and that Hartford and the State of Connecticut 
are larger and growing more rapidly than are Providence and the State 
of Rhode Island. It will be noted that the section 307(b) analysis is 
identical with that in : 
[791] | 
use at the time of the Sixth Report. Despite Commission findings in 
other deintermixture cases that the existence of two VHF stations in 
any area precludes the effective use of UHF, and despite the findings 
in this proceeding that if the cities in the Connecticut Valley are to have 
locally originating television services they must depend on the most 
part on UHF stations, the significance of these facts in the application 
of section 307(b) to the Hartford-Providence areas is wholly ignored. 
By the Commission's own determinations in this and other proceed- 
ings, it follows that Providence and Rhode Island must look solely to 
VHF for television service, and that Hartford and the Connecticut 
Valley must look principally to UHF, and, finally, that Channel 3 at 
Hartford, combined with the existing operations on Channel 8 at New 
Haven, will destroy the possibilities for effective use of UHF in the 
Connecticut Valley. Surely these matters are pertinent to the appli- 
cation of section 307(b). In the June 26 Report and Order, the Com- 
mission indicated that such factors would be given consideration in 
the allocation proceedings. In the other deintermixture cases they 
were in fact considered and principal reliance was placed upon them, 
For example, in the Peoria case, the Commission said: 
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[ 792] 
Peoria is the 77th market with a 1950 standard metropoli- 
tan area population of 250, 512 and a city population of 111, 856. 
We do not dispute that Peoria may be larger than the Davenport- 
Rock Island-Moline market, but the assignment of channel 8 can- 


not be made in a vacuum purely on the basis of size and impor- 
tance of the competing markets. The proposals must be exam- 
ined in the light of all the factors and our interim objective of 


improving the opportunity for more effective competition among 
a greater number of stations. This can be achieved in both 


Peoria and the Rock Island area by shifting channel 8 from one 
market to the other. Without a VHF in Peoria, as many stations 
would be able to operate as the market will support. But the ad- 
vent of a VHF station will, in all likelihood, result in less effec- 
tive competition among fewer stations. On the other hand, the 
Rock Island area is predominantly VHF. There is little chance 
of additional television service in the area unless a VHF channel 
is added, and channel 8 would afford a much-needed third local 
outlet. We believe that the action we are now taking carries out 
the mandate of section 307(b) of the Communications Act in pro- 
viding a fair, efficient, and equitable distribution of television 
service to the several States and communities by increasing the 


likelihood of more television service and more local TV outlets 
in both the Peoria and Rock Island areas. It should be empha- 
sized that in deleting channel 8 from Peoria, our primary pur- 
pose is not to insure the profitable operation of particular UHF 
licensees. Rather, we wish to insure more effective competition 
among a greater number of stations in order that the public in 
Peoria will be afforded more and better television service. 
(Emphasis supplied) 

Yet in the Hartford case, the assignment of Channel 3 has been deter- 

mined precisely in the manner which the Commission labelled improper 
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y 


in the Peoria case -- "in a vacuum purely on the basis of size and im- 
portance of competing markets. " 


> [ 793] 

- 19. It is true that mention is also made of alleged "white" and 
“eray" areas and to rugged terrain in parts of the Hartford area. 
Strangely enough, before relying on these matters, the Report and 
Order first pooh-poohs them. For example, it states: 

We are confident, and measurements taken by the propo- 
nents bear us out that field intensity measurements taken at the 
normal height of roof-top antennas would show a much more fav- 
orable propagation of UHF signals. We also note that because 
of the comparatively short distances between cities with televi- 
sion stations on the air, long-range propagation of television 
Signals is not as necessary in the public interest as it is in 
other areas of the nation... Itis impossible to estimate 
with any certainty whether a white area would exist if Channel 
3 were deleted at Hartford. ... Wedo believe that the shadow 
area depicted by the opponents would not be as severe as Claimed 
- « « « We do not believe that the number [ot persons in "gray" 
areas] will be as great as estimated. | 
20. One wonders on first reading the Report and Order why ques- 

tions of rugged terrain and white areas are so carefully deprecated 
since they might otherwise have appeared to give validity to the de- 
cisions reached, The answer obviously is that any substantial reli- 
ance upon such considerations in Hartford would have simply heightened 
the inconsistency between that case and the other cases decided the 
same day. In nearly all areas which were deintermixed to all-UHF, 

the Commission was confronted with substantial contentions that 
"white" areas would result even under the methods of computations 

set forth in the Commission's Rules. ! 





| 
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[ 794] 
In the Hartford case, no such claim was ever made. With respect to 
terrain, in Elmira and Vail Mills which were deintermixed to all-UHF, 
the terrain is recognizably less favorable to UHF propagation than in 
the Connecticut Valley. 

21. In short, the first reason advanced for refusing to reallocate 
Channel 3 to Providence cannot ‘be squared with the policy statements 
made and the determinations reached in the other deintermixture pro- 
ceedings. 

22. The second reason advanced is that a Channel 3 transmitter 
could not be so located as to provide city-grade service to Providence. 
It is to be noted that in the New Orleans case inability to put a city- 
grade service over all of New Orleans was not considered a sufficient * 
reason for refusing to allocate Channel 12 to that city. Moreover, 
petitioners on February 21, 1957 filed a request for permission to 








file supplemental comments, suggesting as a solution to the transmit- 
ter spacing problem that WGBH-TV be moved to the transmitter loca- 
tion of WBZ-TV. . As shown in that petition and supplemental comments, 
this move would permit the location of a Channel 3 transmitter suf- 
ficiently close to Providence to provide a principal city signal over the 
entire city. Petitioners’ request was denied as untimely, and the Com- « 
mission gave no consideration to the proposal. Rule making proceed- be 
ings such as this are not adversary proceedings which may turn upon 

niceties of procedure. Their purpose is 


| [795] 
to search out the public interest. Where a suggestion is made having 
an important bearing upon the public interest, it is the Commission's 
duty to investigate and consider it unless the exigencies of the situa- 
tion require otherwise. It is insufficient to label a proposal as too late 
where there is no showing that consideration of the proposal would 


cause delay inconsistent with the public interest. Accordingly, the 











[ 796] 


Commission's action refusing to consider petitioners’ proposal to re- 
| locate WGBH-TV was arbitrary and capricious, an abuse of discretion, 
& and constituted a failure of the Commission to perform its duty of 
searching out the public interest. Moreover, it having been demon- 
strated that the problem of city-grade service to Providence could readily 
be surmounted, it was improper for the Commission to rely upon this 
problem as a reason for rejecting deintermixture of the Connecticut 
Valley in the absence of a showing that the meee move of WGBH- 
TV would not serve the public interest. : 
"ae 23. The Commission's final reason for denying an allocation of 
Channel 3 to Providence or Rhode Island is that adjacent channel inter- 
, ference would be experienced to the north of Providence. The Commis- 
: sion concedes that its Rules contemplate that adjacent channel interfer- 
ence will be ignored so long as minimum transmitter spacings are met. 
If the 60-mile separation requirement is a sufficient inianein against 
adjacent channel interference in all other 


: [ 796] | 

a allocations proceedings, why is it not also sufficient in this one? The 

Report and Order does not say. The Commission's use here of adjacent 

channel interference is clearly inconsistent with its Decision in the 

Peoria case. In that case, the reallocation of Channel 8 to Rock Island 

was Opposed on the grounds of both co-channel and adjacent channel 

| interference. The Commission rejected these conditions, stating: 

an . . » Channel 8 in Rock Island would meet all allocation 
requirements, and Sec. 3.612 of the rules expressly states that 
television stations are not protected from any interference which 
may be caused by the grant of a new station in accordance with 
the allocation standards. The nature and extent of the protection 

| from interference accorded to stations is limited solely to the 

! protection resulting from the minimum assignment and station 
separation requirements and the rules relating to maximum 


| — 
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powers and antenna heights. The contentions of WKBY and 

KRNT-TV are therefore without merit. 

24. The allocation of Channel 3 to any of several communities in 
Rhode Island south of Providence was rejected on essentially the same 
grounds as the allocation of Channel 3 to Hartford, namely, that section 
307(b) of the Act would be more fully complied with by preferring Hart- 
ford. This conclusion is vitiated by the same error and inconsistency 
as the conclusion that section 307(b) requires that Hartford be preferred 
over Providence. It is inconsistent and anachronistic in that no con- 
sideration was given to the 


[ 797 ] 
effects of the UHF-VHF intermixture problem upon the actual utilization 
of paper allocations. 

25. Applying the criteria set forth in the June 26, 1956 Report 
and Order and repeated in the subject Report and Order, as well as in the 
companion deintermixture cases, it is clear that the public interest 
requires deintermixture of the Connecticut Valley. First, as the Com- 
mission found, the Connecticut Valley is a UHF-predominant area which 
must depend for the most part on UHF stations. More UHF stations 
are presently in operation there than in any other area involved in these 
deintermixture proceedings (six operations as against one in Springfield, 
two in Peoria, two in Fresno, two in Evansville, two in Albany- 
Schenectady-Troy-Vail Mills, and one in Elmira). 

26. Again as the Commission found, UHFreceiver conversion is 
high in the Connecticut Valley, approaching 100% in Hampden County 
(Springfield-Holyoke), Massachusetts, and more than 93% in the Hart- 
ford area. The rate of conversion falls off only "as one leaves the 


vicinity of Hartford and approaches areas where VHF signals are re- 
ceived, " 

: 27. Although the Commission found that there are probably pockets 
where UHF reception is not satisfactory, it is clear that no significant 
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numbers of people would lack service as a result of the elimination of 
Channel 3. Even the opponents of deintermixture have claimed "white" 
areas of | 


[ 798] 

only about 140 square miles with a population of approximately 56, 000, 
and, as the Commissign pointed out, these estimates were based upon 
inconclusive measurements taken at ten feet which do not accurately 
reflect the signal level at normal receiving antenna heights. In any 
case, it is clear that the "white" areas in the Connecticut Valley, if 
any, are smaller than those in other areas which the Commission has 
deinter mixed to all UHF. | 

28. While the Commission made no aimee on the subject in this 
proceeding, it is clear on the basis of findings in the other deintermix- 
ture cases that the elimination of Channel 3 from Hartford would be 
consistent with the objective of improving the opportunities for effec- 
tive competition among a greater number of stations. In the Peoria 
case, for example, the Commission stated: "Our experience in other 
markets has demonstrated that the establishment of a VHF station in 
‘a URF market. . . generally seriously affects, if not cripples the 
ability of the UHF stations to render service." In the Connecticut 
Valley, the effects of permitting Channel 3 to go on the air would be 
particularly severe since the UHF stations in the Valley already face 
VHF competition from Channel 8 at New Haven. To "cripple" UHF in 
an area which "must depend for the most part on UHF stations" is the 
antithesis of "improving the opportunities for effective competition 


among a greater number of stations. " | 
| 


[ 799] | 
29. Thus, if the five criteria for evaluating the merits of re- 
moving a VHF channel had been applied in Hartford in the same manner 
that they were in other deintermixture cases, the Commission could 


| 
| 
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not but have found that the criteria were met and that the removal of 
Channel 3 was indicated. : | 

30. It also appears that one or more of the alternative uses for 
Channel 3 which have been suggested in this proceeding would clearly 
meet the criteria laid down for assigning an additional VHF channel to 
an area. | 

31. It is conceded that it would be possible to locate a Channel 3 
transmitter so as to meet minimum transmitter spacings and at the 
same time provide city-grade service to Providence if the WGBH-TV 
transmitter were moved to the WBZ-TV site, or to any one of several 


substantial communities south of Providence without requiring a move 
of WGBH-TV. The only requirement that the proposed uses of Chan- 
nel 3 would not meet is the new one invented for the purpose of denying 
deintermixture of the Connecticut Valley that transmitters be located, 
not 60 miles from adjacent channel stations, but some indefinite dis- 


tance in excess of 60 miles. 

32. If consideration is given to the special needs of Rhode Island 
for additional VHF facilities arising from its inability to utilize its UHF 
channels and to the special dependence of the Connecticut Valley area 
upon UHF and the | 


[ 800] 

consequent necessity of encouraging the development of UHF in the Val- 
ley, it is evident that there is a greater need for Channel 3 in the Provi- 
dence area than in the Hartford area. 

33. The addition of Channel 3 to the Providence area would be 
consistent with the objective of improving the opportunities for effec- 
tive competition among a greater number of stations by permitting the 
establishment of a third local television service and by providing all 
three national networks with competitive outlets in the important Provi- 
dence market. Cf., Paragraph 21, Evansville Report and Order. 
From findings and conclusions reached in other deintermixture 
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proceedings, it appears that the Commission agrees with the propo- 
nents of deintermixture that Providence and Rhode Island generally can- 
not look to UHF for additional local television service. 

34. Thus, again it appears that if the facts in this case had been 
evaluated in the same manner as in the other deintermixture cases, 
the Commission must have concluded that the three criteria for as- 
signing an additional VHF channel have been met and that, accordingly, 
Channel 3 should be removed from Hartford and assigned to Providence 
or some city south of Providence. | 

35. Even if the Commission were dissatisfied with the proposed 
alternative uses of Channel 3, the question of : 


[ 801] : 
deintermixture of the Connecticut Valley could not penpesily have been 
disposed of on that basis. As heretofore shown, the public interest 
would be served by the deletion of Channel 3 at Hartford even if it 
were necessary simply to eliminate that allocation from the Table of 
Assignments. Beyond that, the Commission, consistent with its action 
in the Evansville case, should have considered the alternative possi- 
bility of reserving Channel 3 for educational use at Hartford. It is 
evident that substantial encouragement to educational television in 
Connecticut would be provided by the reservation of a wide -coverage 
VHF channel centrally located which would permit a single station to 
provide a state-wide educational television service. : 

36. Finally, if the Commission was convinced that the public in- 
terest requires the retention of Channel 3 at Hartford, it should, con- 
sistent with its action in the Peoria case, have considered the possi- 
bilities of minimizing the disastrous effects upon UHF in the Connecti- 
cut Valley by relocation of the Channel 3 transmitter site. In the Peoria 
case, the Commission stated: "We will afford careful scrutiny to any 
applications for VHF channels in other cities which may appear to 
specify transmitter sites unnecessarily close to Peoria. " This policy 


| 
i 


[ 801] 


has not been applied in the Hartford case. The present Channel 3 trans- 
mitter site is slightly to the northwest of Hartford and unnecessarily 


close to the 


[ 802] 

important UHF-only market of Springfield-Holyoke, Massachusetts. 
The Springfield-Holyoke area is contiguous to the UHF-only area which 
the Commission is seeking to create in the Albany -Schenectady-Troy- 
Vail Mills area. Protection of the Springfield-Holyoke area from too 
great invasion by VHF signals would comport with the Commission's 
action in the Albany-Schenectady-Troy-Vail Mills case and further 
the Commission's expressed policy of fostering the development of UHF. 

37. Attached hereto is an engineering statement demonstrating 
the feasibility of relocating the Channel 3 transmitter site at a point 
approximately 25 miles to the south and east of Hartford. From this 
site, the Channel 3 station would provide city-grade service to Hart- 
ford and New London and very nearly city-grade service to New Haven. 
As can be seen by inspection of Figures 1 and 2 of the engineering affi- 
davit, the suggested relocation of the Channel 3 transmitter would result 
in substantially increased service to the coastal areas of Connecticut 
where, because of the failure of UHF, additional VHF service is needed. 
At the same time, the destructive effect of Channel 3 on the UHF area 
surrounding Springfield-Holyoke and to the north of those cities would 
be greatly reduced. The Channel 3 signal would be concentrated where 
other VHF signals are already present and removed from UHF- 
predominant areas. If in fact the Commission is concerned 


[ 803] 
with white areas in the State of Connecticut, Channel 3 would provide 
service to such areas substantially as well from the suggested site to 
the southeast as from its presently authorized existing site. 
38. The Commission has recently issued a Notice of Proposed 
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Rule Making (Docket No. 11957) looking toward the exchange of Channel 
6 for 8 at New Haven. This change would require a shift in the trans- 
mitter location of WNHC-TV. As shown in Figure 3 of the attached 

>. engineering statement, there is a substantial area where Channel 3 and 
a Channel 6 transmitters could from the same site provide city-grade 
service to both Hartford and New Haven. Moreover, a Channel 6 New 
Haven transmitter would in any case be required to be located close to 


" the suggested Channel 3 site to the southeast of Hartford. The location 
: of the Channel 3 and Channel 6 transmitters at the same site or nearby 

o sites would maximize VHF service to the coastal areas of Connecticut. 

- Thus, a relocation of the Channel 3 transmitter to a point to the south 


and east of Hartford would comport with the Commission's proposed 
reallocation for New Haven. It would concentrate VHF service where 
it is most needed and further the Commission's policy of not permitting 
unnecessary invasion of UHF-predominant areas by VHF signals. 


[ 804] : 

39. Construction of a Channel 3 station as presently authorized 
at Hartford, Connecticut will prejudice any consideration of the relo- 
cation of the transmitter site of that station as well as any further con- 
sideration of deintermixture of the Connecticut Valley. In this connec- 
tion, it is noted that, despite earlier and repeated statements to the 
contrary, construction of the VHF station at Madison was permitted to 
prejudice consideration of deintermixture of that area. In the Madison 
Report and Order the existence of that station is given as a basis for 
distinguishing Madison from Springfield where the VHF station had not 
been permitted to build. See footnote 5 to paragraph 14. Accordingly, 
the stay of construction of Channel 3 should not have been removed and 
should be reimposed pending disposition of this petition. 

For the foregoing reasons, it is respectfully requested that the 
Report and Order in the above-entitled proceeding in Docket No. 11748 
be reconsidered and set aside, that construction of Channel 3 as 
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presently authorized at Hartford be immediately stayed, and that the 
Commission re-examine the question of deintermixture of the Connecti- 
cut Valley, -* 


[ 805] 
giving full consideration to all of the various possibilities which have 
been discussed above. | 
Respectfully submitted, 
HAMPDEN-HAMPSHIRE CORPORATION 


SPRINGFIELD TELEVISION BROAD- | 
CASTING CORPORATION | 


GREENFIELD TELEVISION BROAD- | 
CASTING CORPORATION 


By /s/ James A. McKenna, Jr. 
By /s/ David S. Stevens 


McKenna & Wilkinson 
* * * 


Their Attorneys 
April 1, 1957 
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GEORGE C. DAVIS 


ENGINEERING STATEMENT ON BEHALF OF HAMPDEN- 

HAMPSHIRE CORPORATION, SPRINGFIELD TELEVISION 

BROADCASTING CORP. AND GREENFIELD TELEVISION 

CORP. , MARCH 1957 | 

This engineering statement is prepared on behalf of Hampden- 
Hampshire Corporation, Springfield Television Broadcasting Corpora- 
tion, and Greenfield Television Corporation to show the effect upon 
VHF service in the Connecticut River Valley which would be provided 
on Channel 3 by WTIC -TV from the site as now authorized and from a 
site which is located approximately 25 miles south and east of Hart- 
ford. It also shows areas where Channel 6 and Channel 3 could be 
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located to serve New Haven and Hartford. : 
There are attached hereto maps which show the situation with re- 
spect to the use of Channel 3 at the presently authorized location and 
at a location approximately 25 miles south and east of Hartford. The 
first map, Figure 1, shows the City Grade (74 dbu) contour, and the 
Grade A and the Grade B contours for operation from the present site. 
Algo shown on that map are the City Grade, Grade A and Grade B con- 
tours from the alternative site described above. The Connecticut River 
Valley counties are outlined. It may be noted that the City Grade and 
Grade A contours would be completely removed from Hampden and 
Hampshire counties but City Grade service would be seamen to all of 
Hartford. 


[ 807} 

The assumed site is at a point having geographic coordinates as 
follows: : 

North Latitude: 41 degrees 29 minutes 02 seconds 

West Longitude: 72 degrees 25 minutes 00 seconds 
It has been assumed that the antenna height above average terrain in 
all directions will be 1000 feet and the power will be 100 KW for pur- 
poses of this showing. Figure 2 shows the other Grade A television 
services in the Connecticut River Valley area in relation to Grade A 
service from the present and alternative sites for WTIC-TV. Figure 
3 shows the area where Channel 6 and Channel 3 could both be located 
to provide City Grade service to New Haven and to Hartford, It also 
shows additional area where Channel 6 may be located to provide City 
Grade service to New Haven. 

The computation of distance to City Grade and Grade A contours 
is based on full power, 100 KW, and an antenna height of 1000 feet above © 
average terrain. The coverage for WTIC-TV from te present site is 
based on the data in their application. : 

The affiant states that he is a graduate electrical engineer 
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registered in the District of Columbia, a partner in the firm of George 
C. Davis, Consulting Engineers, Radio - Television, which firm is 
consultant for Hampden-Hampshire Corporation, Springfield Television 
Broadcasting Corporation, and Greenfield Television Corporation; that 


[ 808] " 
the above engineering statement was prepared by him or under his « 
supervision and direction; and that his qualifications are a matter of 
record before the Federal Communications Commission. 


® 
. 
/s/ Walter L. Davis 
Walter L. Davis 
Registration No. 727 [SEAL] " 
City of Washington ) 
| ) ss: 
District of Columbia) 
| Subscribed and sworn to before me this 29th day of March, 
1957. 
/s/ Joan S. Rhodes 
_ Notary Public [SEAL] 
* «x 
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[Received APR 9, 1957, F.C.C. Mail & Files] 

OPPOSITION TO PETITIONS FOR RECONSIDERATION 

Comes now The Travelers Broadcasting Service Corporation 
(TBSC), permittee of a new commercial television station on Channel 
3 at Hartford, Connecticut, by its attorneys, and submits herewith 
its opposition to the petitions for reconsideration filed in the above- 
entitled proceeding on March 28, 1957 by Capitol Television Corpora- 
tion (Capitol) and on April 1, 1957 by Hampden-Hampshire Corpora- 
tion, Springfield Television Broadcasting Corporation, and Greenfield 
Television Broadcasting Corporation (the UHF Petitioners). In sup- 
port whereof, TBSC states as follows: | 

Preliminary Statement | 

Both petitions request that the Commission reconsider its policy 

determination, adopted on February 26, 1957 after careful consideration 


of a voluminous record developed in a lengthy rule making 


[ 814] | 

proceeding, i that the public interest would not be served by amending 
the Table of Television Assignments so as to delete Channel 3 from its 
present reservation for commercial use at Hartford. Pending such re- 
consideration, both petitioners request a further stay of construction 
under the Construction Permit issued to TBSC on July 25, 1956. 
Capitol's interest in this proceeding stems from its desire to apply for 
Channel 3 if that frequency is reallocated to Providence, Rhode Island. 
The interest of the UHF Petitioners arises from the fact that they own 
and operate existing television stations in western Massachusetts and 
seek to forestall competition from a new station on Channel 3 at Hart- 
ford. | ! 

In the case of the UHF Petitioners, the present petition for re- 
consideration is the third which has been filed by the same parties 
in slightly more than two years and requests the Commission once 
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again to reconsider the merits of a proposal first advanced by them two 
and a half years ago. The UHF Petitioners first proposed the deinter- 
mixture of Hartford in October, 1954 and, after full consideration of 
their arguments, the Commission denied their request by Memorandum 
Opinion and Order released December 7, 1954 (11 R.R. 625). The 
UHF Petitioners’ first petition for reconsideration of the Commission's 
denial of deinter- 


* Both petitioners and TBSC participated fully in the proceedings lead- 
ing to the Commission's Report and Order. Detailed Comments and Re- 
ply Comments were filed by TBSC on December 3 and December 28, 
1956, respectively. These comments set forth the pertinent evidentiary 
and legal considerations supporting the conclusion ultimately reached 

by the Commission. 
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mixture was filed on January 5, 1955, and in response to it the Com- 
mission held a full rule making proceeding (Docket 11336), culminating 
almost a year later on November 10, 1955 with a second denial of de- 
intermixture, without prejudice to action which might be taken ina 
national allocation study instituted on the same date (13 R.R. 1511). 

The UHF Petitioners’ second petition for reconsideration (this 
time submitted because of the Commission's failure to adopt deinter- 
mixture in Docket 11336) was filed December 12, 1955 and asked not 
only reconsideration of the Commission's denial of deintermixture, 
but also a stay of further proceedings in the comparative hearings look- 
ing toward the operation of a new television station on Channel 3 at 
Hartford. This second request for reconsideration was denied by the 
Commission in a Memorandum Opinion and Order released February 
29, 1956 (13 R.R. 1526). 

The present proceeding was initiated by the Commission on its 
own motion on June 26, 1956. During its pendency the Commission, 
over the objections of TBSC, stayed the effectiveness of its grant of 
authority to TBSC to construct a station on Channel 3 at Hartford 
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pursuant to its decision of July 25, 1956 (12 R.R. 689). * It was not 
until the day after adoption and public notice of its determination to 
retain Channel 3 at Hartford that the Commission amended the order- 
ing clause in its final 


* The stay was imposed despite the fact that TBSC had first applied for 
a VHF channel at Hartford almost a decade ago in September, 1947, and 
despite the fact that the residents of Connecticut had been deprived of 
this new service during that entire period solely because of rule making 
and adjudicatory proceedings before the Commission. 


[ 816] 
decision in the comparative proceeding so as to remove the stay condi- 
tion it had previously imposed. This condition was removed by order 
adopted and publicly announced on February 27, 1957. 

From the foregoing chronology, it is apparent that the UHF Peti- 
tioners now seek reconsideration for the third time of a proposal sub- 
stantially identical with that first advanced by them in October, 1954. 

In doing so they allege no new grounds whatsoever to justify the relief 
they seek. The Commission has frequently held that repetitious petitions 
for reconsideration which re-argue points previously made by the same 
parties do not conduce to orderly administrative procedure. City of 
Jacksonville, 7R.R. 261. Since the UHF Petitioners advance no argu- 
ments for deintermixture at Hartford which have not been repeatedly 
presented to the Commission in this and other proceedings on numerous 
occasions in the past, their petition should be denied ‘on this ground 
alone. : 
Untimeliness of the UHF ee ee 
In addition to being hopelessly repetitious of pleadings previously 
filed by the same parties, the petition of the UHF Petitioners is clearly 
out of time. Section 405 of the Communications Act, : under whose au- 
thority it is purportedly tendered, provides that requests for recon- 
sideration of Commission actions "must be filed within thirty days 


[ 816] _ 
from the date upon which public notice is given of any decision, order, 
or requirement complained of". The UHF Petitioners complain of two 
actions of the Commission: first, its Report and Order of February 26, 
1957 terminating this proceeding by retaining Channel 3 at Hartford; 
and second, 


[817] 
its order of February 27, 1957 deleting the stay condition from TBSC's 
construction permit. Public notice of both of these actions was given 
on the same day they were adopted. By "Public Notice" released 
February 26, 1957 (FCC Mimeo No. 42207), the Commission announced 
its action terminating this proceeding and its conclusion that Channel 3 
should remain in Hartford. By "Public Notice” released February 27, 
1957 (FCC Mimeo No. 42314), the Commission announced its action 
deleting the stay condition from the Construction Permit previously 
awarded to TBSC. By the express provisions of Section 405, any peti- 
tion for reconsideration of the first action had to be filed by March 28, 
1957 (the day on which Capitol tendered its petition). Similarly, any 
petition for reconsideration of the second action was due at the Com- 
mission on March 29, 1957. Since the petition of the UHF Petitioners 
is untimely as to both actions, it is not entitled to consideration by the 
Commission and may be dismissed on that ground alone. 

In view of the fact, however, that the UHF Petitioners rely on 
substantially the same grounds for reconsideration as those advanced 
in the timely petition of Capitol, TBSC will reply in this opposition 
to the matters raised by the UHF Petitioners as well as those contained 
in Capitol's petition. 

I. The Commission's Decision to Retain Channel 3 at Hartford is 


Clearly in the Public Interest, is Consistent with Sound Alloca- 
tion Principles, and is Fully Supported by the Record Made in 


This Rule Ma Pro Es 
Both Capitol and the UHF Petitioners urge reconsideration of the 
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Commission's decision that the public interest requires retention of 
[818] | 

Channel 3 at Hartford on essentially the same grounds: namely, that 
this determination appears to be inconsistent with similar related actions 
of the Commission in other proceedings concerning proposals to make 
channel reassignments in other parts of the country. | 

In view of this essentially indirect attack on the Commission's 
action, it is important to emphasize at the outset that its decision must 
stand or fall on the basis of the record made in this proceeding rather 
than on extrinsic considerations of matters raised in other proceedings, 
affecting other areas of the country, to which the petitioners were not 
even parties. It is fundamental that an administrative order such as 
that here involved must rest on the record made in the proceeding lead- 
ing. to its adoption, not on the evidence submitted in some other pro- 
ceeding. The fallacious premise of both Capitol and the UHF Petitioners 
that the Commission was obliged either to adopt deintermixture in every 
community where it was considered or, in the alternative, reject it in 
all communities with equal disregard of the facts of each case, is mis- 
leading and legally untenable. * i 

Accordingly, before considering the alleged "inconsistencies" be- 
tween the Hartford deintermixture case on the one hand and proceedings 


* As recently as February 4, 1957 the UHF Petitioners were claiming 
that the failure to adopt deinter mixture, 
"at least in the majority of cases, would constitute an ad- 
mission by the Commission that it is unable to take effec- 
tive action to save UHF at this time" (UHF Petitioners’ 
‘Request for Oral Argument", February 4, 1957, par. 2). 
(emphasis supplied) 


Now that the Commission has adopted deintermixture in a majority of 
the cases where it was considered, the UHF Petitioners contend that 
it should have done so everywhere. 





[819] 
302 


[ 819] | 

held by the Commission in recent months relating to other parts of the 
country, it is important to do what neither Capitol nor the UHF Peti- 
tioners do anywhere in their petitions -- to examine the Report and 
Order in this proceeding to see if it supports the Commission's ulti- 
mate policy determination. Any reasoned examination of the record 
and the facts found by the Commission shows that its ultimate decision 
to retain Channel 3 at Hartford was the only conclusion which could have 
been reached consistently with the public interest. | 

At the conclusion of its general allocation study in Docket 11532, 
the Commission formulated both a long range program for the develop- 
ment of a sound television allocation system and an interim policy 
whereby it would reconsider existing allocations in specific cities in 
order to determine whether changes proposed in those cities would con- 
duce to a more efficient use of the television spectrum, Second Report 


on Deintermixture, 13 R.R. 1571. The Commission was careful to 
note that in its consideration of such interim reallocations no one spe- 


cific formula could apply, and that 
"Because of the widely varying circumstances in individual mar- 
kets and the numerous factors which bear on the choice of tech- 
niques in any individual community or area, it is not possible to 
formulate rigid criteria whose perfunctory application to individ- 
ual cases will automatically indicate the course which would best 
serve the public interest in each community during the interim 
period.” (13 R.R. 1571, 1582) 
As general considerations which would serve as guides to the 
solution of the proposals in each of the various deintermixture cases, 
the 


[ 820] 
Commission in the same Report and Order enumerated a number of 
criteria on which its action in individual cases "would depend to a 
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large extent". Specifically, the Commission enumerated eight criteria, 
five related to the question of deletion of existing VHF commercial 
assignments from individual communities and three relating to addi- 
tion of VHF channels made available in this way to other communities 
where they might be utilized in the public interest. On the question of 
whether or not existing VHF channels should be deleted from existing 
assignments, the Commission set out as general guides the following 
five considerations: 
"1. Whether — ee numbers of people would lack ser- 
vice as a result of the elimination of the VHF channel, 
2. Whether one or more UHF stations are operating in the 
area. | 
3. Whether a reasonably high proportion of the sets in use 
can receive UHF Signals. | 
4. Whether the terrain is eT favorable for UHF 
coverage. | 
5. Whether, taking into account all the local circumstances, 
the elimination of a VHF channel would be consistent with the ob- 
jective of improving the opportunities for effective competition 
among a greater number of stations" (13 R. R. 1571, 1582). 
On the intimately related question of whether VHF channels deleted from 
one community could be profitably used elsewhere, the Commission set 
for consideration the following three questions: : 
"1. Whether it is possible to locate the new transmitter 


so as to meet minimum transmitter spacings. 


[821] : 

2. Whether, in cases where it is necessary to move the 
channel from another city, there is greater need for the channel 
in the area to which it is proposed to be assigned. 

3. Whether the addition of a new VHF assignment would 
be consistent with the objective of improving the opportunities 
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for effective competition among a greater number of stations. " 
(13 R.R. 1571, 1582) . | 
In their petition for reconsideration (p. 6) the UHF Petitioners 
_ have chosen to distort the Commission's policy statement of June 26, 
- 1956 by simply ignoring the three criteria quoted above relating to the 
feasibility of reallocating VHF channels proposed for deletion in spe- 
- cific communities. It is clear from the Commission's "Second Report 
on Deintermixture", however, that from the outset the Commission 
_ took into account, and properly so, the fact that it would generally not 
be in the public interest to delete existing VHF assignments where they 
could not profitably be used elsewhere either immediately or in the 
future, or where the city to which they were proposed for reassignment 
did not clearly need the new service more than the community from 
which they were to be taken. Any consideration in vacuo of the deletion 
of available, needed, and desired broadcast frequencies without an 
accompanying examination of the related question whether or not these 
frequencies can be put to constructive use elsewhere would be wholly 
inconsistent with the congressional mandate of Section 307(b) of the 
Communications Act, which requires the Commission to distribute all 
available broadcast frequencies in a fair, equitable, and efficient man- 
ner. See FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 475 
(1940); Easton Publishing Company v. FCC, 85 App. D.C. 33, 35 (1949). 


[ 822] 

Viewed in the light, not just of the five criteria referred to in the 
UHF Petitioners’ petition for reconsideration, but of all the criteria set ‘ 
out by the Commission in its "Second Report on Deintermixture" as 
general ground rules for the consideration of evidence adduced in in- 
dividual deintermixture proceedings, the Commission's Report and 
Order retaining Channel 3 at Hartford is sound, reasonable, and . " 
reaches the only result possible in the circumstances. The UHF Peti- 
tioners contend (p. 4) that this decision is not responsive to the general 
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principles adopted by the Commission in June, 1956, but instead ap- 
pears to be based wholly on the allocation principles formulated in the 
Commission's "Sixth Report and Order" of 1952. The Report and Order 
itself, however, does not support this contention. : 

In weighing the merits of deleting Channel 3 from Hartford, the 
Commission carefully considered the evidence adduced by interested 
parties in this proceeding in light of the criteria set out in its "Second 
Report on Deintermixture". For instance, it considered conflicting 
claims as to whether or not substantial numbers of people would lack 
service if Channel 3 is deleted from Hartford. On this important mat- 
ter, TBSC submitted extensive evidence. After considering it all, the 
Commission concluded that : 

“there are without doubt throughout the areas of rougher terrain 

[in the Connecticut Valley] 'pockets' where UHF reception is not 

satisfactory... A station operating on Channel 3 in Hartford 


could fill in such ‘white’ areas in Massachusetts as well as Con- 
necticut to a much higher degree than could a UHF station. A 
Channel 3 station would also be more likely to provide a second 
service to : 


[ 823] 

persons now limited to one television service. --.- tis our 

judgment that the number [of persons who will receive a second 

service fromChannel 3] will be substantial in view of the rugged 

terrain in part of the area" (15R.R. 1545). 
This definite finding by the Commission, which relates directly to the 
first and fourth questions posed in its June 26, 1956 policy statement, 
is conspicuously ignored by the UHF Petitioners in paragraph 19 of 
their pleading, purporting to quote from the Commission's Report and 
Order but actually emasculating all parts thereof not in their favor. * 

In contrast to Connecticut, however, the Commission found that 
there is no "white" area of any kind in Rhode Island, to which Channel 
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3 was proposed to be reassigned (15 R.R. 1540, 1544-5). 

The Commission's decision contained similar evidentiary findings 
relevant to the other general questions raised in its Report and Order 
of June 26, 1956, including the existence of UHF stations in the area 
(15 R.R. 1543-4); the extent of conversion in the area ** (15 R.R. 
1544); and the existence of "rugged terrain in parts of the Hartford 
area" (15 R.R. 1543-4). As to the criteria related to the feasibility of 
reassigning Hartford's only VHF channel to another community, the 
Commission considered whether it would be possible to 


* The sarcastic tenor of the UHF Petitioners’ pleading is well illus- 
trated by their later statement (Petition, pp. 23-4) that "if in fact the 
Commission is concerned with white areas in the state of Connecticut 
» - . "*. (emphasis supplie 


** The Commission noted the extremely low conversion obtaining in 
Litchfield and Tolland Counties, immediately adjoining Hartford County 
on the east and west, and even in several Connecticut communities 
which have operating UHF stations, such as Waterbury and Bridge- 


port. 


; [ 824] 
locate the reassigned transmitter so as to meet minimum transmitter 
spacings and whether the record indicated a greater need for Channel 3 
in the area to which it was proposed to be assigned (Providence) than 
at its present location (Hartford) (15 R.R. 1546-7). Finally, the Com- 
mission carefully considered the merits of the various counterproposals 
which had been advanced by the parties filing comments (15 R.R. 1547- 
8). 


Upon its review of the evidence related to all of the foregoing 
considerations (each vital to the criteria set out in its deintermixture 
policy announcement of June, 1956), the Commission arrived at the 
conclusion that Channel 3 should remain in Hartford. This conclusion 
is not, as the petitioners suggest, either difficult to understand or at 
variance with the evidence adduced in the comments submitted in this 
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proceeding. : 

On the one hand, the Commission found that if Channel 3 were to 
be removed from Hartford, substantial numbers of people would un- 
doubtedly be left without a first or second television service; that the 
terrain in parts of the Hartford area is not suitable for UHF transmis- 
sion; and that, although the viewers in and around Hartford and Spring- 
field have converted their sets to UHF, many residents of Connecticut 
residing in other cities and in rural areas have not. : On the other hand, 
the Commission found conclusive evidence that if Channel 3 were to be 
deleted from Hartford, it could not be used consistently with the Com- 
mission's engineering standards so as to provide a competitive third 
service to Providence, and would, in addition, create undesirable 
[825] | 
interference conditions with existing television stations in Boston. 
Finally, the Commission found that even if it were possible to assign 
Channel 3 efficiently to Providence, the record did not warrant a find- 
ing that the latter city has a greater need for a third VHF channel than 
Hartford has for a first such frequency. Weighing all of these factors 
the Commission reached the only logical result open to it -- namely, 
to retain Channel 3 at its present assignment in Hartford. 

This conclusion is eminently reasonable and flows from the facts 
developed in this proceeding. The UHF Petitioners allege that it vio- 
lates the spirit of the Commission's order announcing a policy of interim 
deintermixture because the Commission did not find it necessary to 
_ make a specific determination as to whether adoption of the rule mak- 
ing proposal in this case would be consistent with the objective of "im- 
proving opportunities for effective competition" among a greater num- 
ber of stations. This contention is partly inaccurate and partly beside 
the point. It is inaccurate because the ultimate proposition of whether 
a proposed reassignment will “improve opportunities for effective 
competition" in the communities involved depends to a large extent on 
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the answers to the questions posed in the other specific criteria enu- 
merated in the Commission's Report and Order of June 26, 1956. For 
instance, the Commission's Report and Order in this case finds that, 
because of minimum spacing requirements, Channel 3 at Providence 
in no event could ever become competitive with the existing television 
stations in that city. Hence, it follows that the reassignment proposed 
would not result in 
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"improving the opportunities for effective competition" among the sta- 
tions in the Providence area. 

As to the competitive effect of the retention of Channel 3 in Hart- 
ford on the stations in that area, the Commission properly deemed it 
unnecessary to speculate in view of the total absence in the record of 
any indication that the retention of Channel 3 would result in the ad- 
verse consequences suggested by the UHF Petitioners. In this connec- 
tion, however, since the UHF Petitioners have raised the point, TBSC 
once again refers the Commission to the fact, documented in its own 
comments and reply comments* in this proceeding, that as a result 
of the recent acquisition of Hartford's two UHF stations by the two 
major television networks, and the resulting monopoly of the desirable 
programs of the CBS and NBC networks which has been conferred upon 
UHF stations in the Hartford area, the retention of Channel 3 at Hart- 
ford, as an independent locally owned operation, cannot fail to strengthen, 
rather than reduce, competition among television stations in the area. 
Moreover, since the TBSC station on Channel 3 at Hartford will not be 
affiliated with CBS or NBC, the retention of Channel 3 at Hartford can- 


not possibly have any adverse effect on the ability of the stations op- 
erated by the UHF Petitioners in Springfield and Holyoke to retain their 
present CBS and NBC affiliations. In this respect, Hartford is unique 
among all of the cities in which de- | 


* See TBSC Comments in this proceeding, pp. 42-51; Reply Comments, | 
pp. 5-8. ) 
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[ 827] 
intermixture has been considered. * 

It is highly significant, in this connection, that of the numerous 
UHF stations which will be in competition with a station operating on 
Channel 3 at Hartford, only two** have seen fit to seek reconsideration 
of the Commission's Report and Order in this proceeding -- and those 
two are not even located in Connecticut! 

Moreover, it must be said again that if the Commission’ 8 action 
in this proceeding had been governed solely by a desire to protect ex- 
isting stations such as those operated by the UHF Petitioners from 
legitimate competition, such a motive would not have been a valid basis 
for adopting the rule making proposal. Any amendment to the Com- 
mission's Rules designed solely to protect existing television opera- 
tions from possible loss of future revenues through increased compe- 
tition by newly licensed applicants would be invalid under the rule of 
FCC y. Sanders Brothers Radio Station, 309 U.S. 470 (1940). 


* The Commission's policy statement instituting this proceeding spe- 
cifically recognized that the inability to obtain desirable network pro- 
grams constitutes the chief competitive disadvantage of UHF stations 
operating in intermixed markets. The Commission stated: 
", . . Both VHF and UHF stations which have not been able to 
secure their principal programs from a major network have 
found survival difficult, if not impossible... Since... the 
stations able to offer or largest viewing audience in any given 
community will normally secure the principal network affila- 
tions, many UHF rations which normally cannot provide a 
viewing audience comparable to those of their VHF competitors 
have been forced to operate on a marginal or submarginal basis 
or cease operation. " (emphasis supplied) (13 R.R. 1574) 
The foregoing comments by the Commission are simply not applicable 
to Hartford, since the UHF stations there are both geoed by the major 
networks. 


** Greenfield Television Broadcasting Corporation is merely a subsid- 
iary company operating a satellite of the station owned by Sprinfield 
Television Broadcasting Company. 
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The Commission's lack of authority to base public interest de- 
terminations on the private interests of existing licensees has recently 
been further recognized in its final decision in Southeastern Enter- 
prises, Inc., _R.R. _ (Docket 11411, released March 22, 1957). 
Although the Southeastern decision involved a protest under Section 
309(c) of the Communications Act, the reasoning of the Commission 
in specifically rejecting claims to protection against competition is 
equally dispositive of the claims of parties such as the UHF Petition- 
ers in this case who seek amendment of the Commission's allocation 
rules merely to forestall or permanently avoid legitimate competition 
from newly licensed stations in their areas. 

It was long ago recognized that the statutory standard of "public 
interest, convenience and necessity" which must govern actions such 
as that taken by the Commission in this case "is as concrete as the 
complicated factors for judgment in such a field of delegated authority 
permit [and] serves as a supple instrument for the exercise of dis- 
cretion by the expert body which Congress has charged to carry out its 


legislative policy". FCC v. Pottsville Broadcasting Company, 309 U.S. 


134, 138 (1940). In view of all the foregoing, it is clear that the Com- 
mission's Report and Order in this proceeding is a reasonable and just 
determination on the record before it. 


I. The "Inconsistencies" Alleged by the UHF Petitioners Do Not 
Exist 


In an attempt to disparage by indirection the Commission's de- 
cision to retain Channel 3 at Hartford, both Capitol and the UHF 
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Petitioners assert a number of alleged "inconsistencies" between the 
Report and Order in this proceeding and related actions, reached 
after consideration of different hearing records involving other cities 


> 
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and other parts of the country. When these "inconsistencies" are ex- 
amined, it appears that in each case the results reached by the Com- 
mission were dictated by the facts of record, are appropriate to the 
individual solution of the specific problem presented, and were in no 
sense "inconsistent" unless one accepts the petitioners? fallacious 
premise that the Commission either had to adopt deintermixture every- 
where it was suggested or reject it across the board without considera- 
tion of the "widely varying circumstances in individual markets" (15 
R.R. 1542). | 

It is contended by the petitioners (Capitol, p. 6; UHF Petitioners, 
pp. 12, 13) that the Commission was inconsistent in its application 
of the principles of Section 307(b) of the Communications Act in this 
proceeding and in the proceeding leading to the deletion of Channel 8 
from Peoria (15 R.R. 1549). Ostensibly in support of this contention, 
the Peoria decision is cited for the proposition that the reassignment 





of VHF channels "cannot be made in a vacuum purely on the basis of 
the size and importance of competing markets", and as an instance 
in which the Commission considered as relevant to 307(b) the effects 
on competition among television stations in the area involved. 

Although it may be an inflexible use of 307(b) to apply it solely 
on the basis "of the size and importance of competing markets", this 
was not done in this proceeding. Indeed, the record in this case shows 
that 








[ 830] : 
both the City of Providence and the surrounding metropolitan area are 
considerably larger than the City of Hartford and the Hartford metro- 


politan area. Ona purely numerical basis, Providence would be in- 
dicated as the city with the greater need. However, the Commission 
properly took into account Hartford's faster rate of growth, the other 
allocations available to the two cities, and the fact that Channel 3 at 

‘Providence could never hope to be competitive with the city's other 
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two stations because of the engineering and technical deficiencies in 
the assignment. In recognizing that Channel 3 could not be "efficient- I 
ly" used at Providence, the Commission was merely implementing 
one of the basic criteria of Section 307(b). * On the other hand, in the 
Peoria case the Commission decided to reassign Channel 8 to Rock 
Island only after findings that this assignment could be effected con- 
sistently with all of the Commission's engineering standards, includ- 
ing minimum spacing requirements, and would affirmatively result 
in improving the opportunities for effective competition among Rock 
Island television stations (15 R.R. 1549, 1558, 1560). 
| A second “inconsistency” urged by the petitioners (Capitol, 
pp. 4-5; UHF Petitioners, p. 14) allegedly rises from the different 
treatment accorded to the Commission's finding of "white areas" in 
this proceeding and to allegations of "white areas" in proceedings | | 
such as that which terminated in the deletion of Channel 7 from Evans- | 
ville, Indiana 


. 
eS ie ee Pe 


* Section 307(b) specifically requires a "fair, efficient, and equitable 
distribution" of available broadcast frequencies. (emphasis supplied) 
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(15 R.R. 1573). Here again, the "inconsistency" disappears when the 
facts are examined. For instance, although Capitol states that in the 
Evansville case the Commission's action deprived some 90, 000 persons 
of all television service, it fails to mention that the "90, 000" figure 
used by it represented the most extreme estimates of the opponents of 
deintermixture at Evansville. This estimate, however, was not ac- 
cepted by the Commission, which stated that no showing had been made 
of the "extent of this allegedly 'rugged', ‘irregular’ terrain; nor has 
[WTVW] asserted that this uneven terrain is within the WIVW Channel 
? Grade B contour" (15 R.R. 1577). By contrast, the data submitted 
in this proceeding by TBSC showed in detail exactly where the uneven 
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terrain and "white areas" would be within TBSC's proposed service 
area. In any event, in Evansville the record showed that any popula- 
tion which would lose a first television service from the proposals 
adopted would be "substantially or completely offset by the population 
that will gain its only service from a Louisville operation on Channel 
7" (15 R.R. 1573, 1579). In this proceeding, of course, the record 
shows (and the Commission was careful to find) that whereas the dele- 
tion of Channel 3 from Hartford will undoubtedly result in the creation 
of substantial "white" and "gray" areas, its reallocation to Providence 
would not bring a first television service to a sing person (15 R.R. 
1540, 1545). 

A third "inconsistency" alleged by the petitioners (Capitol, p. 5; 
UHF Petitioners , p. 15) arises out of the fact that, whereas the Com- 
mission indicated an unwillingness to waive its Rules governing 
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principal city coverage in this case, it did so in the New Orleans deinter- 
mixture decision (15 R.R. 1603). Here again, the petitioners are less 
than candid in their assignment of error. The Commission's decision 
in the New Orleans case specifically recognized the fact that 


New Orleans, because of its extremely large area, presents a 
special case as is demonstrated by the fact that in the granting 
of five authorizations for the citythe Commission has waived the 
city grade signal requirement (15 R.R. 1603, 1609-10). 
On the basis of these special facts and on a finding that the area which 
would not receive a city grade signal in New Orleans: would be “largely 
swampland and sparsely populated" (15 R.R. 1610), the Commission 
waived its city grade requirement. The distinction between this action 
and that taken in this proceeding is obvious. First, since none of the 
New Orleans stations provides city grade service to all of the city, the 
added channel would be competitive with those already in the city. 
Second, the area which would not receive city grade service was 
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negligible in size and sparsely settled. On the other hand, a station 
operating on Channel 3 at Providence so as to protect the adjacent chan- 
nel stations at Boston could never be competitive with Providence's 
other two stations and would not render city grade service (even ignor- 
ing interference conditions) to a substantial and densely populated in- 
dustrial area in Providence and the suburbs to the north. 

The petitioners also allege (Capitol, p. 4; UHF Petitioners, p. 
17) as an "inconsistency" the Commission's consideration of adjacent 
channel interference in this proceeding whereas it refused to do so in 
the 
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Peoria case (15 R.R. 1549). The key to the Commission's recognition 
of adjacent channel interference in this proceeding, however,. is not 
hard to find. Whereas adjacent channel interference in the ordinary 
situation has the effect of somewhat restricting service on the outer 
limits of the Grade B contour of the station being interfered with, the 
evidence in this case showed that the adjacent channel interference 
which would be received by a station on Channel 3 at Providence from 
existing stations at Boston would not only impinge upon the Channel 3 
station's Grade A and B service areas, but (because the Channel 3 
transmitter would have to be located so far south of Providence) would 
also bisect the principal city to which Channel 3 would be assigned, 
depriving viewers within the city itself of service from the very station 
supposedly allocated to them as a local outlet. Thus, the Commission 
specifically found that 

"depending upon the selectivity of receivers and other conditions 

affecting reception, there would be problems with respect to the 

reception of the Channel 3 signal in the very city the serving of 

which would be the primary objective of the allocation". 

(15 R.R. 1540, 1546-47) (emphasis supplied) 
Confronted with this unprecedented situation, the Commission naturally 
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and reasonably felt obliged to take account of the adjacent channel inter- 
ference on public interest grounds. Any other action would have been 
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arbitrary in the extreme. * 

Finally, the UHF Petitioners allege (p. 6) that the Commission's 
action in this case is "inconsistent" in that it apparently is unwilling 
here to place a valuable VHF frequency "on the shelf” by reserving it 
for educational use,** or otherwise consigning it to indefinite desuetude, 
whereas the Commission did not hesitate in the Vail Mills case (15 R. R. 
1501) to delete Channel 10 altogether. This allegation of error simi- 
larly overlooks the facts of the cases involved. Whereas Channel 3 
was allocated to Hartford in 1952 as one of the few available VHF 
frequencies which could be distributed to New England and has been 
reserved for commercial use continuously since that date, the VHF 
channel involved in the Vail Mills case was only recently 


* Capitol quarrels (Petition, p. 4) with the Commission's failure to 
indicate the precise number of persons who would be directly affected 
by the adjacent channel interference in Providence and the suburbs to 
the north, and submits that "in the absence of some estimate of the 
number of persons who would be adversely affected, it is impossible 

to decide what importance should be attached to this matter. . ." 

On this score the evidence submitted in this proceeding was uncontested 
by any party that the area of adjacent channel interference from the 
Boston stations would encompass 37% of the City of Providence itself 
and all of the thickly populated suburbs of Pawtucket (pop. 81, 436) and 
Central Falls (pop. 23, 550). Since the 1950 population of Providence 
city was 248, 674, and ‘service from Channel 3 to more than a third of 
this population would be obliterated by adjacent channel interference, 

it is clear that this interference would directly affect more than 200, 000 
persons residing in the City of Providence and its immediate suburbs 
alone. See Comments of TBSC, pp. 37-38 and Exh. 1 attached thereto. 


** The record before the Commission in this proceeding showed plainly 
that the reservation of Channel 3 for educational use at Hartford would 
be. tantamount to deleting it from the Table of Assignments altogether, 
since there is no prospect of use of such a channel by Connecticut edu- 
cators for the indefinite future. See Reply a of TBSC, pp. 
17-18. 
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"dropped in" at the town of Vail Mills, and, in a real sense, has never | 


been available for use. * Moreover, the only reason Channel 10 was 
even tentatively assigned to Vail Mills was that under the Commission's 
engineering standards it could not have been used at any other location 
in the area. The deletion of such a tentative and impractical allocation 
is a far cry from consigning to permanent disuse a VHF channel which 
was reserved years ago as a keystone assignment for bringing valuable 
television service to southern New England and without which substantial 
areas and populations would be unable to receive television service even 
of a minimal quality. 

The foregoing considerations show that the so-called "inconsis- 
tencies" referred to in the petitions for reconsideration appear to be 
so only because of the failure of the petitioners to take into account the 
relevant facts of the various proceedings involved. The Commission's 
actions are fully explicable in each situation referred to by the peti- 
tioners. Moreover, it should once again be pointed out that even if 
the Commission's actions in the Hartford case were to be shown in 
some factual respect to be logically "inconsistent" with its actions in 
another proceeding, this would not in and of itself indicate that the 
Commission's decision in the Hartford case was wrong. Ultimately, 
this decision must be judged on the facts of the record supporting it. 
As 


* The assignment of Channel 10 to Vail Mills was first made by the 
Commission on December 16, 1955, and even then its effectiveness 
was stayed for another six months by the Court of Appeals (15 R.R. 
1501, 1505-6). 
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has been found, when it is so judged, the Commission's action in this 
case finds ample support in the public interest. | 
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I. The UHF Petitioners’ Counterproposal to Relocate the WTIC-TV 

Transmitter is Both Untimely and Without Merit 

In their petition for reconsideration, the UHF Petitioners have 
seen fit (pars. 36-8) to advance for the first time in this proceeding a 
new proposal -- ostensibly designed to achieve deintermixture of the 
Connecticut Valley but actually and obviously calculated only to protect 
their existing operations from further competition -- to relocate the 
transmitter of WTIC-TV by moving it from its present ideal location 
on Avon Mountain to a region some twenty-five miles south and east of 
Hartford. This proposal, coming as it does weeks after the Commis- 
sion's final determination of this proceeding and five years after the 
specification of the site in the TBSC Channel 3 application, constitutes 
an untimely abuse of the Commission's hearing processes, and should 
not be entertained. Moreover, the proposal is wholly unmeritorious 
and would be scarcely worth considering even if it had been timely 
presented by the UHF Petitioners at the outset of this proceeding. 

The UHF Petitioners' belated counterproposal to relocate WTIC- 
TV's transmitter is, however, extremely significant in one respect. 
It shows without question what TBSC has maintained all along, that the 
UHF Petitioners are not sincerely or seriously interested in deinter- 
mixture of the Connecticut Valley, but only in forestalling by any means 
possible competition from a new station on Channel 3 at Hartford. An 
examination of the engineering statement attached to the petition shows 
that the only effect of the proposed relocation of the WTIC ary 
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transmitter would be to degrade the quality of the signal which will be 
delivered by WTIC-TV fromits present site to the area of western Massa- 
chusetts which is partially served by the stations operated by the UHF 
Petitioners. In no sense would the transmitter relocation “deintermix" 
the State of Connecticut, since all points within the state would continue 
to receive a signal strength of at least Grade B quality. Rather, the 
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result of the relocation would merely be to reduce the quality of the 
WTIC-TV signal in the many rough and hilly outlying areas in Connecti- 
cut and western Massachusetts which need it most if they are to obtain 
quality television service, and (by moving the transmitter nearer the 
sea coast) to expend a greater portion of the WTIC-TV signal over 
open water and uninhabited islands. 

Clearly, the only significance which the Commission can attach 
to the UHF Petitioners’ untimely suggestion that WTIC's transmitter 
be relocated to suit their purposes is the fact that the very proposal 
constitutes an admission by them that their only interest in this pro- 
ceeding is to safeguard their present position in western Massachusetts. 
Accordingly, the counterproposal of the UHF Petitioners should be re- 


jected. * 


* Their position is increasingly good. WWLP-TV grossed almost 


$1 million in 1956 and had a net operating profit of $133, 000 (Broad- 
casting-Telecasting, Apr. 8, 1957, p. 134 ff). Mr. Putnam, the 
station's General Manager, is quoted: "It's a sad month when we 
don't hit $80, 000 in billing’. Station has doubled its floor space and 
tripled its staff. The key to WWLP-TV's growing success? "Have 
enough money. Too many people have gone into television with too 
little money or just enough to get by at first. They didn't have enough 
to see them through the rough months". Secondly, have good program- 
ming, "especially local programming". * * * "Where UHF has been 
hurt is where it didn't have good programs - or where it did have good 
programs but the 'v' had just as good or better ones". (Do they wish 
protection against "better" programs from a "v" station?) The other 
source of program material, major networks, is assured to them 

(see above, p. 14). 


[ 838] 
IV. Any Further Stay of Construction of WIIC-TV Would be Plainly 
Contrary to the Public Interest 
In aid of their petitions for reconsideration, both petitioners 
request that the Commission reimpose the stay on the construction of 
WTIC-TV which it deleted by order of February 27, 1957. TBSC 
submits that any such further stay of construction would constitute 
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arbitrary action plainly contrary to the public interest. 

It should not be necessary for TBSC to call the attention of the 
Commission once again to the fact that its application for a VHF chan- 
nel at Hartford was first filed a decade ago in September 1947 and that 
authority to construct the new station was not finally granted to it until 
February 27 of this year, despite the fact that the Commission ter- 
minated the lengthy comparative hearing between it and a rival appli- 
cant for the same frequency almost a year ago in July, 1956. 

During all of this long period the viewers of Hartford and Con- 
necticut have been deprived of VHF television service from Hartford. 
The Commission's Report and Order in this case specifically finds that 
this deprivation of service has resulted in substantial "pockets" in the 
State of Connecticut wherein viewers now receive no television service 
whatsoever, and in other areas where viewers are limited to one tele- 
vision signal. At atime when most citizens of the United States have 
already available to them two or more satisfactory television signals, 
it would be plainly contrary to the public interest further to delay the 
advent of satisfactory service from this medium to substantial num- 
bers . | 
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of persons in Connecticut merely to consider untimely and unmeritori- 
ous arguments advanced by existing stations desirous of avoiding compe- 
tition from Channel 3 at Hartford. Plainly, the Commission's action 
of February 27, 1957 lifting the stay attached to the TBSC construction 


permit was long overdue, and should not under any circumstances now 
be rescinded. : 


) V. Conclusion | 
The foregoing has demonstrated that the petition of the UHF 
Petitioners is fatally untimely and not entitled to Commission con- 
sideration, and that in any event none of the arguments advanced in it 
and the petition by Capitol merits Commission reconsideration of its 


| 
\ 
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sound policy determination in this proceeding. It has been shown that 
the Commission's Report and Order is the only reasonable and just 
action possible on the record made in this rule making proceeding; that 
the alleged "inconsistencies" between this and other allocation pro- 
ceedings simply do not exist; and finally, that a further stay of con- 
struction of WTIC-TV on the basis of the allegations made by the UHF 
Petitioners and Capitol would be unthinkable in the circumstances. 
Accordingly, it is respectfully requested that the petition of Capitol 
be denied and 
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the petition of the UHF Petitioners dismissed. 
Respectfully submitted, 
THE TRAVELERS BROADCASTING 
SERVICE CORPORATION 
By /s/ Percy H. Russell 
/s/ Aloysius B. McCabe 
of 
a Fioming, Green, Martin & Ellis 


: Its Attorneys. 
April 8, 1957 
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[Apr. 17, 1957, FCC Office of Secretary] ! 
REPLY TO OPPOSITION TO PETITIONS FOR 
RECONSIDERATION | 
Comes now Capitol Television Corporation (Capitol), by its at- 
torneys, and respectfully submits its Reply to the Opposition to Peti- 
tions for Reconsideration filed by Travelers Engage Service 
Corporation (TBSC). 


1. TBSC argues at length that Capitol is wrong in pointing out 
inconsistencies between the Report and Order in this proceeding and 
those in the other deintermixture proceedings. The gist of TBSC's 
argument in this respect is contained in the following sentences: 

"[ The Commission's] decision must stand or fall on the 
basis of the record made in this proceeding rather than on ex- 
trinsic considerations of matters raised in other proceedings, 


affecting other areas of the country, to which the petitioners 
were not even parties. It is fundamental that an administrative 
order such as that here involved must rest on the record made 
in the proceeding leading to its adoption, not on the evidence 
submitted in some other proceeding." (p. 6) | 
Of course, the facts in this proceeding -- e.g., the populations of Hart- 
ford and Providence and the number of UHF stations in the area -- are 
the facts that must necessarily be used by the Commission in any deci- 
sion in this proceeding. However, Section 307(b) of the Communications 
Act is a basic legal principle which must be applied uniformly notwith- 
standing variations in facts from case to case; the relative facts 
| 
[ 848] | 
between different communities are never identical. The Commission 
has broad discretionary powers, but it does not have the power to re- 
gard Section 307(b) as meaning one thing in one case and something 
quite different in another case. This, however, is precisely what the 
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Commission has done. Thus: 
(A) In the Madison case, Section 307(b) looks as follows: 

"Rather, it appears to us that the Madison area with its 
rougher terrain has the greater need for the longer-range propa- 
gation afforded by a VHF station, and that, therefore, the con- 
tinued allocation of Channel 3 to Madison would result in a more 

fair, efficient and equitable’ distribution of the available facili- 
ties pursuant to the mandate of Section 307(b) of the act." 
(par. 14) 
There, Section 307(b) involves a comparison of the roughness of ter- 
rain. 
(B) In the Hartford case, Section 307(b) becomes: 
"In consideration of the service and lack of service and 
the relative importance of the respective areas, we cannot say 
that Providence has a greater need for Channel 3, or that the 
move to Providence would result in a greater compliance with 
the requirement of section 307(b) of the Communications Act for 
a ‘fair, efficient and equitable’ distribution of television facilities 
to each of the several States and communities." (par. 12) 
Here, Section 307(b) involves (1) a comparison of white areas in the 
two markets involved, and (2) a comparison of populations of the two 
principal communities. 

(C) Inthe Peoria case, it then becomes: 

"We believe that the action we are now taking carries out 
the mandate of section 307(b) of the Communications Act in pro- 
viding a fair, efficient and equitable distribution of television 
service to the several states and communities by increasing the 
likelihood of more television service and more local TV outlets 
in both the Peoria and Rock Island areas." (par. 29) 

There, Section 307(b) means the likelihood of more local outlets in the 
two communities by making one all-UHF and adding a VHF to the other. 
(D) And in the Elmira case, Section 307(b) has still another visage: 
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"We believe that the action we are now taking carries out 
the mandate of section 307(b) of the Communications Act, because 
it will result in the assignment of frequencies Bo as to provide 
a more fair, efficient and equitable distribution of television ser- 
vice in the Elmira area, and will increase the likelihood of more 
TV service and more local TV outlets in that city and surround- 
ing areas." (par. 25) ! 

There, Section 307(b) means the likelihood of more local outlets in the 
community losing the channel without regard to whether the channel can 
be used elsewhere. : 

2. Section 307(b) cannot mean white-area = where 
deintermixture is rejected (e.g., Hartford) and considerations ofa 
greater number of local stations where deintermixture is adopted (as 
in Peoria and Evansville). Section 307(b) has been reduced to a sham- 
bles, and criteria have been applied in a selective and capricious way 
to reach what manifestly appears to be a preconceived result. Thus, 
notwithstanding TBSC's insistence that factual differences from case 
to case justify different results, the fact remains that the Commission 
has capriciously employed an "all-things-to -all-men" interpretation of 
a single statutory standard which it may not legally do. 

3. Had the Commission here applied Section 307 (b), as applied 
in the Peoria and Evansville cases, it could not have decided that Sec- 
tion 307(b) would be served by leaving Channel 3 at Hartford. Applying 
the Peoria concept of Section 307(b), the elimination of the Hardford 
VHF assignment would eliminate a potential crippler of the nine UHF 
stations in the Connecticut River Valley, creating a likelihood ofa 
greater number of television services in that area, while the addition 
of Channel 3 to the Providence area would afford a greater number of 
services to that area. 

- 4, ° Moreover, had the Commission applied the | Peoria Section 


307(b) concept to the instant case, it could not have used as a foundation 
i 
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for its decision (to leave Channel 3 at Hartford) the fact that Providence 
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and Hartford are markets of comparable size. In Peoria, a head count 
method was specifically rejected (par. 29) and intermixture was there 
adopted even though Peoria is significantly larger than Rock Island, the 
city to which the VHF channel was moved. 

5. Furthermore, the caprice and selectivity that have run ram- 
pant through the deintermixture decisions is amply demonstrated by 
reference to one of the principal foundations of the instant Report and 
Order. This is the possibility of adjacent channel interference with 
Channels 2 and 4, Boston, if Channel 3 is reassigned to Providence. 
TBSC strains to justify the Commission's reliance on this point (pp. 20- 
21, Opposition to Petitions for Reconsideration). It says that in the 
"ordinary situation" (presumably Peoria) adjacent channel interference 
restricts service on the outer limits of the Grade B contour of the sta- 
tion being interfered with, while here the interference would occur in 
the principal city. However, the Commission was in no way concerned 
in Peoria with where the interference area lay but flatly refused in any 
way to consider the question of adjacent channel interference (par. 24). 
Similarly, in the Elmira case it did not reject contentions as to adjacent 
channel interference because it would occur in an area removed from 
the principal city but because consideration of adjacent channel inter- 
ference is not permitted by the Rules (par. 19). The Rules require 
no less here. 

| 6. TBSC emphasizes that the decision.is justified because of 
the alleged white areas that would result from the deletion of Channel 
3 from Hartford (pp. 10, 11, 12, 18). It is first noted that deletion of 
Channel 3 would not deprive anyone of a service which is presently 
being received--the station has not as yet been constructed! Moreover, 
if, as the Commission says in other cases, making an area all-UHF 
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will increase the likelihood of additional television services in that area, 
then deleting Channel 3 and reassigning it to Providence will stimulate 
the establishment of other stations in the Connecticut River Valley and 
will eliminate the alleged white areas. It is in an area such as this, 
containing large cities which are close together and having high popu- 
lation density (see par. 5 of Report and Order), where a growth in 
the number of UHF stations is a real possibility, if the competition 
which the Commission regards as destructive (at least in other cases) 
is removed. 3 

7. TBSC at a number of points refers to an alleged finding of the 
Commission that Channel 3 at Providence could never hope to be compe- 
titive with the city's other two stations (e.g., pp. 12, 13, 18, 20). No 
such finding appears in the Report and Order. The Commission spe- 
cifically states that it is not determining whether adoption of the proposal 
would be consistent with the objective of improving the opportunities for 
effective competition among a greater number of stations (par. 15). 

8. The TBSC Opposition is a strained attempt to reconcile irre- 
concilables. Nothing that TBSC says alters the fact that the proposal 
in the instant proceeding is the only practical method on the horizon 
for adding a third service to the important Providence area. The Com- 
mission still has the authority to stay construction by TBSC and it can 
delete Channel 3 without further proceedings. The new proposal for a 
shift of channels between New Haven, New Bedford, and Providence so 
as to add an additional channel to Providence is contingent on the dele- 
tion of Channel 6 from Schenectady. It will be years (if ever) before 
General Electric (Schenectady) is forced off Channel 6. On the other 
hand, the plan in this proceeding can be adopted immediately. Its 
adoption is required in the public interest. | 

| [ 852] : 
WHEREFORE, It is respectfully requested that the Commission 


| 
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reassign Channel 3 to Providence, Rhode Island, and forthwith stay 
construction on Channel 3, Hartford. 
Respectfully submitted, 
CAPITOL TELEVISION CORPORATION 
By /s/ Edward P. Morgan 
WELCH, MOTT & MORGAN 
Its Attorneys 


Communications Building 
710 Fourteenth Street, N. W. 
Washington. 5, D.C. 


April 17, 1957 
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MEMORANDUM OPINION AND ORDER SO187 
By the Commission: Commissioner Bartley dissenting and issuing a 
statement; Commissioner Lee dissenting. 
| 1. The Commission has before it for consideration a petition 
for reconsideration filed March 28, 1957, by Capitol Television Corpo- 
ration, Providence, Rhode Island, and a joint petition for reconsidera- 
tion filed April 1, 1957, by Hampden-Hampshire Corporation, Spring- 
field Television Broadcasting Corporation and Greenfield Television 
Broadcasting Corporation, operators of UHF television Stations 
WHYN-TV, Springfield-Holyoke, Massachusetts, WWLP, Springfield, 
Massachusetts and WRLP, Greenfield, Massachusetts, respectively, 
directed to our Report and Order adopted in this proceeding on Febru- 
ary 26, 1957 and released on March 1, 1957. An opposition to the 
petitions for reconsideration was filed April 8, 1957, by The Travelers 
Broadcasting Service Corporation, the permittee of Station WTIC-TV 
on Channel 3 in Hartford, Connecticut and on April 15 and 17, 
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respectively, Hampden-Hampshire, etal. and Capitol filed replies 
to Travelers opposition. i 

2. This proceeding was undertaken as a result of the Commis- 
sion's findings and conclusions in the general television allocation pro- 
ceeding in Docket No. 11532. In that proceeding, after an intensive 
study of the various remedies proposed for overcoming the difficulties 
hindering the further expansion of the nation's television service, the 
Commission, on June 26, 1956, released its Report and Order outlining 
a long-range program designed to improve the television allocation 
structure. Since it was recognized that it would require several years 
to implement this phase, the Commission also considered what action 
might be taken to improve the opportunities for effective competition 


among the greater number of stations in the interim. Accordingly, 


a number of rule-making proceedings such as this one were undertaken 
to examine proposals for the reallocation of television channels, with 
a view to improving the television situation in individual communities 
and areas pending further progress in the long-range study. 

3. In some communities the Commission proposed to achieve 
its objective of enhancing the opportunities for more effective competi- 
tion by adding VHF channels. In others, it was proposed to delete 
VHF channels in order to make the community dependent in whole or 
in part on UHF. In some cases the Commission believed it would be 
possible to improve the situation in two localities by deleting a VHF 
channel from one area, 
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thereby mating it all UHF, and shifting it to another community, within 
a VHF area, as an additional outlet. But, with respect to some com- 
munities that were considered, no reallocation proceedings were 
initiated since the Commission felt that the existing allocations would 
best meet its objective. | 
4, In the Notice of Proposed Rule Making initiating the proceeding 


| 
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with respect to Hartford, the Commission proposed to deintermix the 
Hartford area by shifting Channel 3 from Hartford to Providence. In- 
terested parties were afforded full opportunity to present their views 
and to submit counterproposals, and detailed comments were filed 

by a number of parties including the petitioners. After careful and 
detailed consideration of the comments submitted the Commission con- 
cluded, for the reasons set forth in the Report and Order, that adop- 
tion of the proposal to shift Channel 3 to Providence, or any of the 
counter-proposals advanced by the parties, would not serve the public 
interest. Petitioners seek reconsideration of this action. 

| Do. Petitioners contend that our action in refusing to deintermix 
Hartford is inconsistent with our decisions in other communities where 
deintermixture proposals have been adopted. This contention is without 
merit. In our Report and Order in the general allocation proceeding, 
we pointed out that the widely varying circumstances in individual 
markets and the numerous factors which bear on the choice of techniques 
in any individual community or area made it impossible to formulate 
rigid criteria whose perfunctory application to individual cases would 
automatically indicate the course which would best serve the public in- 
terest in each community. We set forth several general considerations 
which would have an important bearing on our decisions in specific 
communities or areas; but while these factors serve as general guide- 
posts, consideration of the various proposals for revising the television 
allocations in a specific community or area can be meaningful only 
from the standpoint of the facts in each case; and any action taken must 
be geared to the special needs and demands of the specific community 
involved. In this connection, we have carefully evaluated the proposals 
and comments submitted by the parties and the material and data in the 
record with relation to the particular circumstances existing in Hart- 
ford and have concluded that Channel 3 should not be deleted. The fact 
that in other cases we may have ordered the deletion of a VHF channel 
does not make our action inconsistent; each decision must rest on the 


a 
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particular circumstances in the communities and areas involved as 
evidenced by the record. ! 

6. In this proceeding we concluded that a station operating on 
Channel 3 would provide service to "pockets" of white area in Connecti- 
cut and Massachusetts which do not receive satisfactory service from 
the UHF stations and would also be more likely to provide a second 
service to a substantial number of persons who are now limited to only 
one television service. The record in this proceeding amply supports 
this conclusion. There is no doubt that VHF, with its superior propa- 
gation characteristics, would be much more likely to provide 
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service to the areas of rugged terrain which the record discloses is 
to be found in the Hartford area. Moreover, the assignment of Channel 
3 to Providence, or to any of the communities to the south of Providence, 
would not compensate for the loss of service to areas in Connecticut 
and Massachusetts which would result from the deletion of Channel 3 
from Hartford. Deleting Channel 3 from Hartford, therefore, would 
deprive a substantial number of persons of their only service anda 
much larger number of persons of a second service. Nothing in the 
petitions has convinced us that our conclusions in this respect are in- 
correct and we reaffirm them. : 

7. Another important consideration underlying our rejection of 
the proposals to delete Channel 3 from Hartford is the fact that the 
channel cannot be used efficiently either in Providence, or in other 
communities in southern Rhode Island. In order to comply with mini- 
mum separation requirements, the transmitter of a Channel 3 station 
in Providence would have to be located so far south of the City that it 
would provide the required city-grade signal to only a very small por- 
tion of the city. Furthermore, a station operating on such an assign- 
ment would, in our opinion, be seriously handicapped in its effort to 
compete effectively with the two existing VHF stations in Providence, 
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particularly in view of the strong signals received in Providence from 
two commercial VHF stations in Boston. Accordingly, we cannot agree 
with the petitioners that the assignment of the channel to Providence 
would improve the opportunities for effective competition among a 
greater number of stations in the area. Nor would shifting Channel 

3 to Worcester, Massachusetts, as proposed by one of the parties 

in the proceeding, serve any useful purpose since a great bulk of the 
area proposed to be deintermixed by such an action would continue to 
receive a VHF signal 

7 8. The proposed assignment of Channel 3 to any one of the smal- 
ler communities south of Providence suffers from similar deficiencies. 
Such an assignment would not improve the opportunities for effective 
competition in Providence, or any other community, including the com- 
munity to which the channel would be assigned. We cannot justify the 
deletion of Channel 3 from a large metropolitan area such as Hartford, 
where it provides the first satisfactory service to substantial areas and 
populations, and a second service to a considerable number of persons, 
in order to provide a first local service to a much smaller community 
which already receives multiple services. 1/ 


1/ We find no merit to petitioners' contention that our refusal to assign 
Channel 3 to Providence even though the transmitter could not be lo- 
cated so as to provide city grade service to the city conflicts with our 
decision to assign Channel 12 to New Orleans despite the fact that city 
grade service might not be provided to the entire city. Our Report and 
Order in that proceeding points out that New Orleans, because of its 
extremely large area and unique layout presents a special case and the 
Commission has already waived the city grade signal requirement in 
the granting of five New Orleans authorizations. The unusual circum- 
stances prevailing in New Orleans are not present with respect to 
Providence. 
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9. Petitioners argue that our refusal to delete Channel 3 from 
Hartford is inconsistent with our findings in other cases that the 


> 
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existence of two VHF stations in an area would preclude the effective 
use of UHF. While we are concerned with preserving UHF as a part 
of our nationwide television system, our primary purpose in the indi- 
vidual role making proceedings is the effectuation of a television allo- 


cation in the particular communities and areas involved that would pro- 
vide the most satisfactory service to the public. We are not endeavoring 
to protect particular UHF stations from competition, nor is our pri- 
mary objective the assistance of UHF. The ultimate test comes down 

to whether the allocation will, in our judgment, be likely to provide the 
best television service to the public. In this case we have concluded 
that the public interest requires the continued assignment of Channel 3 

in Hartford. No comparable benefits would result from the proposed 
assignments of this channel to the other communities suggested. 

10. In view of the foregoing, IT IS ORDERED, That the petitions 
for reconsideration filed by Hampden-Hampshire Corporation, Spring- 
field Television Broadcasting Corporation, Greenfield Television Broad- 
casting Corporation and Capitol Television Corporation, ARE DENIED. 


[SEAL] FEDERAL COMMUNICATIONS COMMISSION* 
[J.R.B. /s/ Mary Jane Morris 
R. W. L. | Secretary | 


Adopted: June 20, 1957 
Released: June 24, 1957 


[Signed by above, Mailed by JUNE 24, 1957, Mail & Files, W. T.W. | 
DISSENTING STATEMENT OF COMMISSIONER BARTLEY 

* I adhere to the views expressed in my dissent to the Commission's 

Report and Order herein of February 26, 1957 (FCC 57-181). 
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[Feb. 21, 1957, FCC Office of Secretary] 

PETITION FOR AN ORDER TO SHOW CAUSE 
| Come now Hampden-Hampshire Corporation, Springfield Televi- 
sion Broadcasting Corporation and Greenfield Television Broadcasting 
Corporation, by their attorneys, and respectfully request that in con- 
nection with its consideration of the above-entitled application for re- 
newal of WGBH-TV, the Commission issue an order to WGBH Edu- 
cational Foundation to show cause why its license for the operation 
of WGBH-TV should not be modified so as to specify a transmitter 
site at north latitude 42°, 18", 37", west longitude 71°, 14, 14 and 
that the Commission withhold action on the above-entitled application 
pending action on this petition and the conclusion of the proceedings 
with respect to such order to show cause. In support whereof the fol- 
lowing is shown: 

1. By Notice of Proposed Rule Making released June 26, 1956 
the Commission proposed the deintermixture of the Connecticut Valley 
by the removal of Channel 3 from Hartford, Connecticut to Providence, 
Rhode Island. This proposal is part of the 
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Commission's interim plan for revision of television allocations to 
provide for more effective competition among a greater number of 
stations. 

2. Comments in the above-described rule making proceeding 
were filed on December 3, 1956 and reply comments on December 28, 3 
1956. 

3. It appears from data filed in such comments that at the 
present time a Channel 3 transmitter cannot be located so as to pro- | 
vide city-grade service over all of the City of Providence, Rhode 
Island. The limiting factor which precludes such location is the trans- 


mitter site of adjacent channel station WGBH-TV at north latitude 
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42°, 12',42", west longitude 71°, 06°, 51", 

4. The WGBH seAsealtnnel Foundation has opposed the proposed 
reallocation of Channel 3 on the grounds that principal-city coverage 
would not be provided to Providence and that the operator of Channel 3 
would later seek to move its transmitter closer to Providence in deroga- 
tion of adjacent channel separation requirements. | 

9. It is submitted that comments and reply comments filed in the 
Hartford deintermixture proceeding establish conclusively that the pro- 
posed reallocation of Channel 3 would meet the criteria laid down in 
the Commission's June 25 Report and Order in Docket No. 11532 and 
would serve the public interest. However, ifa means could be found 
to locate a Channel 3 | 
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transmitter so as to provide city-grade service to all of Providence 
an even more desirable reallocation would be possible. 

6. Westinghouse Broadcasting Company has under construction 
a new tower for the antenna of WBZ-TV, Channel 4, Boston, Massachu- 
setts. This tower is located at north latitude 42°, 18, 37" and west 
longitude 71°, 14', 14". 

Westinghouse Broadcasting Company has announced to the trade 
press that the new WBZ-TV tower will be available for the use of all 
the VHF stations in the Boston area. See, for example, the following 
news story which appeared on page 80 of the November 12, 1956 issue 
of Broadcasting-Telecasting: 

"WBZ-TV Boston has set a target date of Jan. 1 for the 
completion of its new 1200 ft. tawer (1349 ft. above sea level) 
which Donald H. McGannon, president of parent Westinghouse 
Broadcasting Co. , said would be ‘available to all the VHF stations 
in the Boston area. ' | 

"The tower is being fabricated by Ideco-Dresser Co., 
Columbus, Ohio, and will be topped by a custom-built RCA 
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6-bay superturnstile antenna. Construction is under the super- 

vision of W. H. Hamer, WBZ-AM-TV chief engineer. Hurricane 

Carol destroyed the previous WBZ-TV tower Aug. 31, 1954, . 

and the station has been operating with temporary facilities since - 
then, 

"In announcing that the tower would be available to other 
area stations, Mr. McGannon cited FCC and Civil Aeronautics 
authority recommendations for ‘antenna farms’ to lessen the 
hazard to air traffic." 

7. If WGBH-TV’'s transmitter location is changed to that of 
WBZ-TV, a Channel 3 transmitter can be located so as to | 
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provide principal-city service to all of Providence, Rhode Island (See 
attached engineering affidavit). 

8. The Commission's proposal for the removal of Channel 3 
from Hartford, and its reassignment so as to provide service to Provi- 
dence is of vital importance. It is the only way in which the Connecti- 
cut Valley can be preserved as the important UHF stronghold which it i 
now is. It represents the only opportunity by which Providence can 
enjoy competitive local television. It is the only opportunity for Ameri- 
can Broadcasting Company, which has been so severely hindered by 
inability to clear its programs in important markets, to obtain an 
affiliate for the Providence market. 

9. The relocation of the WGBH-TV transmitter site herein pro- 
posed would serve the public interest in each of the following ways: 

a. It would permit a more desirable reallocation of VHF 
Channel 3 now assigned to Hartford, Connecticut. 
b. By increasing the height above average terrain of the 

WGBH-TV antenna from 660 feet to approximately 1100 feet and 

by moving it further inland, it would substantially increase the 

service area of this important educational station. 
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c. It would reduce present hazards to air navigation and be 

consistent with the antenna farm principle. : | 
[910] : 
d. Since it is to be expected that a substantial number of 

receiving antennas in the Boston area are or will be positioned 

for maximum reception from WBZ-TV, the proposed change 

would improve the quality of WGBH-TV reception. 

10. Consideration of the issuance of a show cause order to 
WGBH-TV is especially appropriate at this time since its application 
for renewal of license is now pending. Cf. WOW, In ce v. F.C.C., 
6 R.R. 2026; Proceeding in Docket 11446 et al, re KALL Pasadena, 
Calif. i 

11. It is believed that the transfer of the WGBH-TV antenna site 
can be effected with minimum expense to WGBH Educational Founda- 
tion. Westinghouse Broadcasting Company has heretofore demonstrated 
its willingness to assist in the development of educational television 
and it is to be anticipated that it would follow a similar policy in this 
instance. 

12. Representatives of Springfield Television a Corpo- 
ration have informally discussed the possibility of the proposed change 
in the WGBH-TV transmitter site with representatives of WGBH Edu- 
cational Foundation and have been advised that the Foundation cannot 


take a position in this matter at the present time due to the absence of 
Mr. Ralph Lowell, Chairman of the Lowell Institute, principal sponsor 
of the Foundation, on an extended trip abroad. In view of the urgency 
of the matter, however, petitioners have determined that 


[911] , 
the proposal should be brought to the attention of the ‘Commission im- 
mediately. 
For the foregoing reasons it is respectfully requested that in 
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connection with its consideration of the above-entitled application for 
renewal of WGBH-TV, the Commission issue an order to WGBH Edu- 
cational Foundation to show cause why its license for the operation 
of WGBH-TV should not be modified so as to specify joint use of the 
WBZ-TV transmitter site at north latitude 42°, 18", 37", west longi- 
tude 71°, 14', 14” and that the Commission withhold action on the above- 
entitled action pending action on this petition and the conclusion of the 
proceedings with respect to such order to show cause. 
Respectfully submitted, 
HAMPDEN-HAMPSHIRE CORPORATION 


SPRINGFIELD TELEVISION BROAD- 
CASTING CORPORATION 


GREENFIELD TELEVISION BROAD- 
CASTING CORPORATION 


By /s/ James A. McKenna 
By /s/ David S. Stevens 
McKenna & Wilkinson 
* * xe 
Their Attorneys 
February 21, 1957 


GEORGE C. DAVIS 


ENGINEERING STATEMENT ON BEHALF OF HAMPDEN- 
HAMPSHIRE CORPORATION, SPRINGFIELD TELEVISION 
BROADCASTING CORP., AND GREENFIELD TELEVISION 
BROADCASTING CORP., RE CHANNEL 3 FOR PROVIDENCE, 
RHODE ISLAND, FEBRUARY 1957. 


[912] 
This engineering statement is prepared on behalf of Hampden- 
Hampshire Corporation, Springfield Television Broadcasting Corpora- 
tion and Greenfield Television Broadcasting Corporation in support of 
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a showing that Channel 3 operation if deleted from Hartford and assigned 
to Rhode Island could provide City Grade service to Providence. 

The location of WGBH-TV now operating on Channel 2 from a 
site approximately 12 miles south of the center of Boston limits the lo- - 
cation of a Channel 3 operation in Rhode Island so that City Grade ser- 
vice (74 dbu) can not be provided to the entire city of Providence, Sec- 
tion 3.610 of the Rules requires that there be at least 60 miles separa- 
tion between stations operating on adjacent channels. 

WBZ-TV was recently authorized operation from a new site near 
Needham, Massachusetts at the following geographic coordinates: 

North Latitude: 42 degrees 18 minutes 37 seconds 

West Longitude: 71degrees 14 minutes 14 seconds 
The effective height of the WBZ-TV antenna at this location will be 
1180 feet. | 

The WBZ-TV site is in an area which has bake —s accepted 
by the CAA as the best and possibly only location of tall towers for sta- 
tions near Boston. The WBZ-TV tower will be 1199 feet above ground. 
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If WGBH-TV were to use the same tower as WBZ-TV it would 
eliminate the restriction which prevents a Channel 3 operation in Rhode 
Island from providing City Grade service over Providence. If WGBH- 
TV would be located at the new WBZ-TV site near Needham and could 
meet all co-channel and adjacent channel separation requirements set 
forth in Section 3.610 of the Rules. The nearest co-channel station 
on Channel 2 is WCBS-TV in New York City. The distance to WCBS- 
TV, computed by the method set forth in Section 3. 611 of the Rules, 
is 178. 74 miles. ! 

The nearest adjacent channel operation would be the potential 
Channel 3 operation in Rhode Island. 

Operating on Channel 3 with an effective height of 1, 000 feet and 
an effective radiated power of 100 KW City Grade service would be 
provided to the farthest edge of the city of Providence from an assumed 
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site approximately 1.5 miles west of West Kingston, Rhode Island. 
This site is more than 60 miles from the location now authorized for 
WBZ-TV operation on Channel 4. 

The city limits of Providence considered herein were those shown 
on the map of the city published by R. L. Polk and Company, and bears 
a copyright date of 1952. 


[914] 

The affiant states that he is a graduate electrical engineer regis- 
tered in the District of Columbia, a partner in the firm of George C. 
Davis, Consulting Engineers, Radio - Television, which firm is con- 
sultant for Hampden-Hampshire Corporation, Springfield Television 
Broadcasting Corporation, and Greenfield Television Broadcasting 
Corporation; that the above engineering statement was prepared by 
him or under his supervision and direction; and that his quadifications 
are a matter of record before the Federal Communications Commis- 
sion. 


Julius Cohen 
Registration No. 1118 


City of Washington ) 
) 
District of Columbia) 


Subscribed and sworn to before me this 21st day of February, 
1957. 


Ss: 


Notary Public 
* * x 


[915] 
[ Certificate of Service ] 
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[921] : FCC 57-677 
MEMORANDUM OPINION AND ORDER eee 
By the Commission: Commissioner Craven abstaining from voting. 


1. The Commission has under consideration the petition for re- 
consideration filed on April 1, 1957 by Hampden-Hampshire Corpora- 
tion, Springfield Television Broadcasting Corporation and Greenfield 
Television Broadcasting Corporation directed to both the Rule-Making 
proceeding in Docket No. 11748 involving amendment of Section 3. 606, 
Table of Assignments, Television Broadcast Stations and the above- 
entitled comparative hearing proceeding. The instant Memorandum 
Opinion and Order deals with this petition only insofar as it requests 
reconsideration in the said comparative hearing proceeding. The peti- 
tion insofar as reconsideration in Docket No. 11748 is requested was 
denied by Commission action of June 20, 1957. | 

2. As stated in the petition, Hampden-Hampshire and Springfield 
Television previously sought intervention in the comparative hearing 
proceeding. The Commission by Memorandum Opinion and Order re- 
leased on February 20, 1956 (13 RR 634) denied such intervention for 
the reasons set forth therein, At that time petitioners sought a stay 
of all further proceedings in the Hartford Channel 3 case pending ulti- 
mate disposition of Rule-Making involving the question of deintermixture 
of UHF and VHF television channels in the Hartford area. After denial 
of intervention at that time, the application of the Travelers Broad- 
casting Service Corporation was granted and that of Hartford Telecast- 
ing Co,, Inc, denied by Decision released on July 25, 1956. The grant 
of Travelers application, however, was made subject to specified condi- 
tions, the effect of which was to stay construction until after conclusion 
of the proceedings in Docket No. 11748. That proceeding was terminated 
by Commission Report and Order adopted February 26, 1957 by which 
it was determined that the Table of Assignments would not be amended 
to delete Channel 3 from Hartford, Connecticut. By Order of February 
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27, 1957, the Commission deleted the said stay condition in the grant 
to Travelers, and on June 20, 1957 denied the petitions of Hartford 
Telecasting Company, Inc. for stay and for reconsideration. 


[922] 
The instant petition is directed to our action deleting the condition to 
the grant of Travelers’ application in the comparative proceeding. 

3. As stated, however, the Commission on June 20, 1957 denied 
this petition insofar as reconsideration in the Rule-Making proceeding 
was requested thereby rendering moot the action requested as to the 
adjudicatory proceeding. This request will therefore also be denied. 

4. In view of the foregoing, IT IS ORDERED That the Said Peti- 
tion of Hampden-Hampshire Corporation, et al., IS DENIED insofar as 
it requests reconsideration in the above-captioned proceeding. 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: June 27, 1957 
Released: July 1, 1957 


[923] 
: FCC 57-750 46997 
MEMORANDUM OPINION AND ORDER 
By the Commission: (Commissioners Hyde and Mack not participating) 


1. The Commission has before it for consideration (1) the joint 





petition of Hampden-Hampshire Corporation, Springfield Television ‘ 
Broadcasting Corporation, and Greenfield Television Broadcasting 
Corporation filed February 21, 1957, requesting the Commission to 
issue an order requiring WGBH Educational Foundation to show cause ‘ 
why its license for the operation of Station WGBH-TV should not be ) 
modified so as to change transmitter and antenna site, and requesting ’ 


the Commission to withhold action on the application for renewal of 
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license of Station WGBH-TV pending action on the request for the order 
to show cause; and (2) a letter filed by WGBH Educational Foundation 
on March 4, 1957, 

2. The above petition was based ona proposal in the proceedings 
in Docket No. 11748 that Television Channel 3 be transferred from 
Hartford, Connecticut, to Providence, Rhode Island, and alleges, in 
substance, that it appears from data contained in comments filed in 
said Docket that a Channel 3 transmitter could not be located so as 
to provide city-grade service over all of the City of Providence, Rhode 
Island because of the location of the transmitter site of adjacent chan- 
nel (Channel 2) Station WGBH-TV; that if the transmitter and antenna 
site of Station WGBH-TV is changed to that proposed by petitioner, a 
Channel 3 transmitter could be located so as to provide principal-city 
service to all of Providence, Rhode Island; and that, for the reasons 
set forth in the petition, the relocation of the WGBH-TV transmitter 
site would serve the public interest. ! 

3. On March 1, 1957, the Commission released its Report and 
Order in Docket No. 11748 in which it concluded that Channel 3 should 
remain in Hartford, Connecticut, and that the proceedings to shift 
Channel 3 from Hartford to Providence should be terminated. In said 
Report, the Commission gave full consideration to the proposal to 
change the transmitter site of WGBH-TV and found, among other things, 
that the said change "does not cure all the deficiencies" in the proposed 
site change. In 


[924] ! : 
its letter of March 4, 1957, WGBH Educational Foundation referred to 
said Report and Order and urged that the instant petition was moot. 
Thereafter, in its Memorandum Opinion and Order released June 24, 
1957, the Commission denied requests for — of its March 
1, 1957 Report and Order. | 
4. In light of the above, it is concluded that no © Justification 
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exists for issuing the order requested by petitioners, or for withholding 

action on the above-entitled applications. The Commission further finds 

that a grant of said applications for renewal would be in the public in- 

terest. 

o9. ACCORDINGLY, IT IS ORDERED, That the petition herein 

of Hampden-Hampshire Corporation, Springfield Television Broadcast- 

ing Corporation, and Greenfield Television Broadcasting Corporation 

IS DENIED, and that the above-entitled applications are GRANTED. 
FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waplo 
Acting Secretary 


Adopted: July 11, 1957 
Released: July 16, 1957 
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[928] : 
REPORT OF AFCCE COMMITTEE ON (Sept. 15, 1956) 
| , a 


TELEVISION SERVICE DETERMINATION 
* * * * i: 
[ 930] 
Service Contour Predictions in Specified Areas — 

The Committee fully realizes that any method which purports to 
predict the extent of television service through the use of average curves 
will fail when applied to many areas of the United States. The ad hoc 
committee working on this subject during the television freeze was 
careful to point out that the methods outlined in the report of the ad hoc 
committee were satisfactory for general allocation studies encompas- 
sing many stations scattered in many different types of areas because 
on the average if the characteristics of the large aréa involved in such 
a study encompassed the range of terrain characteristics included in 
the statistical analysis, then departures from the _ | 
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median would tend to average out when considering the total number 
of square miles receiving television service of various grades, 

There seems to be in some minds a misunderstanding of the na- 
ture of this reservation which was carried forward into the Sixth Re- 
port and Order of the Commission. This Committee is asked to make 
a study directed primarily to the reasonableness of the engineering 
methods for estimating interference-free coverage of television sta- 
tions for the purpose of evaluating the feasibility of making changes in 
channel assignments to specific communities but not to comment on 
whether the proposed engineering methods are suitable for precise 
determination of coverage or interference under specific conditions. 
This implies that while averages may not be "precise" they may be 
sufficiently close to actual results in any particular area to be useful 
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in evaluating proposed changes. With this conclusion the Committee 
takes issue because the departures from the average in different areas 
are real and, to a large extent, are functions of the terrain conditions 
peculiar to the area under study. The Miami area differs from that 

of Hartford and both differ from the Peoria area. There seemsto be 

a feeling that if enough data are available average curves can be cor- 
rected to improve predictions which may be made through their use. 

It is the opinion of the Committee that no average curves of a type 

used as a basis for Appendix A are suitable for estimating coverage 

of VHF and UHF stations in specific areas such as contemplated in the 
interim revision of the table of assignments and that the departures from 
the average in many areas are so great, particularly in the UHF portion 
of the spectrum, as to lead to entirely erroneous conclusions, 

In support of the foregoing, attention is called to a figure sub- 
mitted to this Committee by the Office of the Chief Engineer which con- 
tains F(50, 50) and F(50, 90) curves for the UHF television band. Com- 
paring the F(50, 50) curve 
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proposed with the values obtained by methods outlined in the Sixth Re- 
port and Order, it is found that the new UHF curve gives values lower 
than the old method by as much as 12 to 16 db at ranges of 50 to 60 miles 
from the transmitter. Members of this Committee have knowledge of 
the results of surveys made on UHF television stations which, in dif- 
ferent areas, range from values above the curves of the Sixth Report 
and Order to values substantially below the F(50, 50) curve used in the 


preparation of Appendix A. It is emphasized that this range of values 

is not based upon isolated points or limited sectors but are overall 
values found along the propagation path. For the purpose of emphasis, 
it is restated here that, in the opinion of the members of the Committee, 
these variations are real and considered to be primarily a function of 
the roughness of the terrain and its superficial features (buildings, 
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trees, etc.) over which the signal must travel. : 

A logical question at this point is, ‘What can be done to improve 
the situation?" Unfortunately, there are not sufficient data to allow the 
assignment of numbers which would reflect the effects of uneven terrain, 
particularly at frequencies in the UHF band. An effort was made by the 
early ad hoc committee to find a systematic variation of this type for 
VHF signal predictions but this effort was unsuccessful. It should be 
noted, however, that the effect is more pronounced as frequency in- 
creases and it is possible that such a systematic variation could be 
found at the UHF, given sufficient data. This would suggest the pos- 
sibility of a map of the country similar to the conductivity map used 
for AM station determinations. It should be cautioned, however, that 
even such a map would not disclose gross effects upon VHF-UHF cov- 
erage in mountainous areas where deep shadows occur over many square 
miles of area. In fact, it is believed that in such areas the concept of 


a single contour bounding the outer limit of service will fail completely. 
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The:Committee is of the opinion that, where signals of comparable 
frequencies are available in specific areas, the best evidence will be 
actual measurements in the area made by an acceptable method, While 
questions may be raised as to the practicality of extrapolating such 
measurements to different antenna heights and different frequencies, 
it is certain that the gross terrain effects would be disclosed. Resul- 
tant predictions would provide a better estimate of comparative service 
in that area than provided by any present or proposed set of curves. 

An approximation to UHF service can be made by assuming that 
the service area would be that area which can be "geen" from the trans- 
mitting antenna. This concept may seem an over-simplification in 
view of our present knowledge of field strengths beyond line-of-sight, 
but it must be remembered that we are dealing with fields expected 
to give television service of the order of several hundred microvolts 
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per meter. Where optical shadow areas occur, there are recognized 
techniques available for estimating shadow-loss to determine whether 
service is to be expected. This approximation seems to be a severe 
limitation on UHF coverage, it admittedly provides a conservative 
estimate of service. The Committee recognizes that in many areas 
of the country, UHF can and does provide an excellent television ser- 
vice. 

Much of the above discussion has referred to UHF considerations 
although it was mentioned that similar effects occur at VHF. The 
curves of VHF service fields used in preparing Appendix A correspond 
very closely with the figures obtained from the methods outlined in the 
Sixth Report and Order except for some departure at the extreme ser- 
vice ranges, which is not considered important. Again, however, when 
using such curves, it would be desirable to take into account variations 
in terrain conditions among specific areas. It is the feeling of the 
Committee that the VHF F(50, 50) and F(50, 90) curves used 


[934] 
as a basis for Appendix A or those contained in the Sixth Report and 
Order are acceptable to serve as a technical basis for estimating in- 


terference-free coverage except in deeply shadowed areas. 
: * * * * * 


[939] 
Conclusions 

A summary of the above opinions follows: 

1. The "Appendix A" average propagation curves for VHF are 
considered to be acceptable to serve as a technical basis for estimating 
interference-free coverage, except in deeply shadowed areas. At UHF, 
departures from the averages may be so great in specific areas that 
conclusions based thereon may be substantially in error. 

2. The departures from average curves are real and, as they 
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relate to service fields from television stations, are a function of 
frequency and of the types of terrain over which the signal travels. 
Consideration must be given to these departures. | 
3. Possible methods of improving predictions are: 
a. Endeavor to determine the first order effects of terrain 
roughness and apply them to the predictions. | 
b. Utilize measurements when aipuals'S are available from 
stations in the area. | 
c. Assume that UHF stations serve ae that area which can 
be ''seen" from the transmitting antenna; plus (2) those areas 
where shadow loss (calculated by accepted methods) is not so 
great as to reduce the expected signal below an acceptable value. 
4. No change is suggested in the ratio of F(50, 50) to F(50, 90) 
curves used in preparing Appendix A. 
5. The F(50, 10) curves reflect present knowledge of tropospheric 
interfering levels over the range of distances involved but the concept 
of increased tropospheric interference in areas such as the Gulf Coast 


[ 940} 

should be recognized. | 

6. The assumed receiving antenna gains are acceptable for the 
conditions stated. Receiving antenna discrimination for high VHF 
should be modified to be consistent with values assumed for the other 
bands. : 
7. Receiver noise figures assumed for VHF are acceptable as 
representing best present receiver performance. The figures for UHF 
are optimistic and anticipate improvement which must be confirmed, 
possibly by the contemplated Television Allocation Research Commit- 
tee. : 
8, The assumption of 1000 foot transmitting antenna heights for 
comparative purposes is an over-simplification. Individual cases will 
require separate consideration to take account of local conditions 


[940] 


including existing facilities. 

9. It is desirable to retain the clause allowing showings based 
upon assumptions and data other than those specified, when it is be- 
lieved that technical facts may be better presented thereby. 

In addition to the foregoing, the Committee notes that Appendix 
A omits reference to certain interference considerations which have 
heretofore been reflected in television allocations. These considera- 
tions involve adjacent channel interference and certain restrictions 
(taboos) on UHF channel assignments. The Committee believes that 
adjacent channel interference should be considered, 

Respectfully submitted, 


AFCCE COMMITTEE ON TELEVISION 
SERVICE DETERMINATION 


By /s/ Stuart L. Bailey, Chairman 


[943] 
FEDERAL COMMUNICATIONS COMMISSION 
} Washington 25, D.C. Public Notice 42314 

Report No. 1258 ACTION IN DOCKET CASE _ February 27, 1957 

By Order of February 27, the Commission amended its July 25, 
1956 Decision granting the application of The Travelers B/cg Service 
Corp. for a new TV station to operate on Channel 3 in Hartford, Conn., 
and denying competing application of Hartford Telecasting Co., Inc. 
(Dockets 8621, 10699; BPCT-193, 1540), by deleting the language 
which relates to the conditions which were predicated upon the rule- 
making proceedings in Docket 11748; dismissed as moot petition of 
Travelers B/cg Service Corp. for limited reconsideration and deletion 
of condition. Commissioner Hyde dissented; Commissioner Bartley | 
abstained from voting. (On Feb. 26 the Commission terminated rule 
making proceeding in Docket 11748, retaining Channel 3 in Hartford. ) 
(Text to be printed by GPO in weekly pamphlet. ) 
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[944] 
[Received APR 9, 1957, F.C.C. Mail & Files] : 
OPPOSITION TO PETITION FOR RECONSIDERATION 
Comes now The Travelers Broadcasting Service Corporation 


(TBSC), permittee of a new commercial television station on Channel 
3 at Hartford, Connecticut, by its attorneys, and submits herewith its 
opposition to the "Petition for Reconsideration" filed in the above- 
entitled proceeding on April 1, 1957 by Hampden-Hampshire Corpora- 
tion, Springfield Television Broadcasting Corporation, and Greenfield | 
Television Broadcasting Corporation (the UHF Petitioners). In support 
whereof, TBSC states as follows: | 

(1) The petition tendered by the UHF Petitioners on April 1, 1957 
was under the docket numbers of both this proceeding and the Commis- 
sion's recently concluded rule-making proceeding in Docket 11748, to 
which the UHF Petitioners were parties and in which they participated 
fully at all stages. 


[945] 

(2) To the extent that their petition relates to the present pro- 
ceeding it is an untimely and unmeritorious attempt to interject into 
this comparative case matters which were fully disposed of in Docket 
11748, and to confuse the quasi-legislative rule-making proposal which 
was the subject of that proceeding with the essentially judicial compara- 
tive determination in this. The Petitioners’ attempt belatedly to 
"reassert their interest" (Petition, p. 3) in this peering has no 
merit and should be denied out of hand. 

(3) An initial reason for denying the petition for reconsideration, 
insofar as it relates to this proceeding and requests reconsideration 
of the Commission's action of February 27, 1957 deleting the stay 
condition attached to its grant of a construction permit to TBSC on 
July 25, 1956, is that the petition is fatally untimely, and hence not 
entitled to consideration under Section 405 of the Communications Act. 





[945] oe 
Section 405 explicitly provides that petitions for reconsideration must 
be filed ‘within thirty days from the date upon which public notice is 
given of any decision, order or requirement complained of.'' The order 
complained of by the Petitioners in this case is the Commission's action 
of February 27 referred to above. Public notice of this order was given 
on the same day it was adopted. See "Public Notice, " February 27, 
1957 (FCC Mimeo #42314). Accordingly, any petition for reconsidera- 
tion of the Commission's action lifting the stay was due in the Commis- 
sion's offices on Friday, March 29, 1957 at the latest. 


[ 946 ] 
Since the present petition was not filed until April 1, 1957, it must be 
dismissed as untimely. 

(4) Even if the petition were timely, however, other independent 
reasons exist for its dismissal. Section 1. 390(b) of the Commission's 
Rules provides that when petitions for rehearing are filed where an 
application has been granted after hearing, they will not be entertained 
unless good cause is shown "as to why it was not possible for [the pe- 
titioner] to participate earlier in the Commission's proceedings, "' 
This case was designated for hearing almost four years ago in Septem- 
ber 1953 at a time when Petitioners had already commenced operation 
of the stations owned by them in western Massachusetts. Despite the 
fact that they had public notice of the institution of this proceeding, 
they made no timely attempt to intervene therein. Moreover, later 
and untimely attempts to intervene by them were expressly denied 
by the Commission on the grounds that their petitions were untimely, 
that they had set forth no matters showing how their participation could 
assist the Commission in its comparative evaluation of the two appli- 
cants, and that "it would not be desirable to confuse matters which are 
the proper subject of rule-making proceedings with questions of the 
comparative merits of mutually exclusive applications which are at 


issue in the adjudicatory proceedings. " The Travelers Broadcasting 


, 


ae 
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Service Corp., 13 R.R. 634, 638 (1956). Since Petitioners’ request 

to intervene in and stay this comparative proceeding could not be enter- 
tained a year ! | 


[947] : 
ago, itis a fortiori unmeritorious at this late date. 

(5) Moreover, it is clear that Petitioners have no legally cogni- 
zable interest in this proceeding. They have no interest in the deter- 
mination of the question as to which of the two applicants which were 
before the Commission at the time of this hearing should be granted the 
authorization to construct a new television station on Channel 3 at Hart- 
ford, but rather in whether the channel itself should remain in that city. 
This question has been fully explored, at the instance of Petitioners, 
in Docket 11748, They have had more than their day in court. Their 
rights are fully protected in that proceeding. Their attempt to assert 
standing in this adjudicatory case is clearly without justification. 

(6) Finally, it would in any eveni be plainly contrary to the public 
interest further to delay the effectiveness of the Commission's decision 
in this case. TBSC first applied for a VHF channel at Hartford almost 
ten years ago and the citizens of Hartford and Connecticut have been 
denied VHF service from Hartford to this date because of extended 
litigation. The Commission has recently found as a fact, on the basis 
of incontestable evidence before it in Docket 11748, that this long delay 
in the advent of VHF service from Hartford has resulted in substantial 
deprivation of television service to numerous viewers of Connecticut. 
Any further prolongation of this deprivation would be plainly inconsis- 
tent with the Commission's statutory obligation to provide a first and 
second | 
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television service to all of the people of the United States at the earliest 
possible time. 
WHEREFORE, the premises considered, it is respectfully sub- 
mitted that the petition for reconsideration of the UHF Petitioners, 
insofar as it relates to this comparative proceeding, should be dis- 


missed. 
Respectfully submitted, 


THE TRAVELERS BROADCASTING 
SERVICE CORPORATION 


By /s/ Percy H. Russell 


/s/ Aloysius B. McCabe 
of 


Kirkland, Fleming, Green, Martin & Ellis 
* * * 


Its Attorneys 
April 8, 195% 
[949] 
(Certificate of Service) 
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[Filed July 24, 1957] 
PETITION FOR REVIEW 

1. Springfield Television Broadcasting Corporation (licensee of 
Station WWLP operating on UHF Channel 22 in Springfield, Mass. ), and 
Greenfield Television Broadcasting Corporation (permittee of Station 
WRLP operating on UHF Channel 32 in Greenfield, Mass.) jointly and 
severally petition this Court to review: (1) the Report and Order of 
the Federal Communications Commission, adopted February 26 and re- 
leased March 1, 1957 (attached hereto as Exhibit A), as reaffirmed on 
petition for reconsideration by Memorandum Opinion and Order, adopted 
June 20 and released June 24, 1956 (attached hereto as Exhibit B), where- 
in the Commission refused to deintermix the Connecticut Valley area by 
shifting VHF Channel 3 from Hartford, Conn. to Providence, FR, i.; 
(2) the order of the Commission, adopted February 27 and released 
February 28, 1957 (attached hereto as Exhibit C), as reaffirmed on peti- 
tion for reconsideration by Memorandum Opinion and Order, adopted 
June 27 and released July 1, 1957 (attached hereto as Exhibit D), wherein 
the Commission permitted the grantee of VHF Channel 3 in Hartford, 
Conn. to proceed with construction; and (3) the Memorandum Opinion 
and Order of the Commission, adopted July 11 and released July 16, 1957 
(attached hereto as Exhibit E), wherein the Commission refused to issue 
an order requiring Station WGBH-TV, Boston, Mass. to show cause why 
its transmitter site should not be changed so as to permit the more 
effective utilization of Channel 3 in Providence, R. L 

Jurisdiction and Venue 

2. This petition is filed pursuant to Section 4022) of the Communi- 
cations Act of 1934, as amended (47 U.S.C. Sec. 402(a)), Sections 2, 3, 
and 4 of the Judicial Review Act of 1950 (5 U.S.C. Secs. 1032, 1033, 
and 1034), Section 10 of the Administrative Procedure Act (5 U.S.C. 
Sec. 1009), and the doctrine enunciated in Cohen v. Beneficial Industrial 


Loan Corp., 337 U.S. 541. Venue is in the District of Columbia Circuit 


by virtue of Section 3 of the Judicial Review Act of 1950 (5 U.S.C. Sec. 
1033). 
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3. Petitioners are persons aggrieved within the meaning of 
Section 4 of the Judicial Review Act of 1950 (5 U.S.C. Sec. 1034), and 
persons suffering legal wrong within the meaning of Section 10a) of the 
Administrative Procedure Act (5 U.S.C. Sec. 1009(a)), by the actions 
described in paragraph 1, supra. As operators of UHF stations in the 
upper Connecticut Valley area, they have a direct interest in the growth 
and development of UHF television, and in the preservation and utiliza- 
tion of UHF channels. Actions of the Commission, such as those here 
complained of, which preclude the expansion of UHF, and curtail peti- 
tioners' ability to provide effective competitive television service, jeo- 
pardize petitioners’ existing operations and the service which they are 
presently rendering the people of the upper Connecticut Valley. 


Nature of the Proceedings of Which Review 
Is Sought 


4. In its spectrum allocation report of May 1945, the Commis- 
sion made it clear that the 13 channels in the VHF band (later reduced 
to 12), which it there set aside for commercial television purposes, 
would not provide a nationwide competitive television service -- signal 
coverage and local origination. A substantial portion of the UHF band 
was accordingly reserved for experimental television purposes. With 
these additional channels the Commission expected ultimately to achieve 
its basic objective of a nationwide competitive television service, and 
thus discharge statutory responsibilities imposed by Sections 303(g) and 
307(b) of the Communications Act. 
2. Throughout the proceeding which culminated in the Sixth Report 
(1948-1952), the goal of a nationwide competitive television service was 
uppermost in the Commission's deliberations and decisions. In that 
Report, released April 14, 1952, the Commission reiterated its views, 
still currently sound, that the 12 VHF channels were insufficient to pro- 
vide an adequate television structure (particularly in the more populous & 
portions of the United States). The Commission accordingly added 70 
UHF Channels (Channels 14 through 83) to the 12 VHF channels (Channels 


2 through 13) theretofore set aside for television broadcast use. The _ 
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Commission also decided in its Sixth Report that the UHF and VHF chan- 
nels should be "intermixed" and utilized in the same major markets, on 
the theory that the new UHF channels would thus become "an integral 
part of a single nationwide television service" (1 RR Pt. Il, p.'91:664). 

6. Following the Potter hearings in May and June of 1954 and the 
discontinuance of numerous UHF operations, it had become apparent - 
that the decision to intermix VHF and UHF in the same market was a 
mistake. Numerous petitions were accordingly filed with the Commis- 
Sion proposing a change in Commission policy -- from that of "inter- 
mixture" to a policy of "deintermixture.'' These petitions, including 
those filed by Springfield Television Broadcasting Corporation and 
certain other UHF operators requesting that Channel 3 in Hartford, 
Conn. be reserved for noncommercial educational use, were summarily 
rejected by the Commission in the fall of 1954. : 

7. Asa result of subsequent studies released by various com- 
mittees of Congress, the Commission on March 31, 1955 reconsidered 
its earlier actions and instituted five "pilot" rule-making proceedings 
looking toward the deintermixture of various television markets, includ- 
ing Hartford (Docket No. 11,336). In three related actions of November 
10, 1955, the Commission concluded that its "pilot" deintermixture pro- 
ceedings should be denied as premature, until a general rule-making 
proceeding ordered that same day, had been concluded (Docket No. 

11, 532). The Commission declined to postpone action on a comparative 
hearing record in the Channel 3 proceeding in Hartford pending the out- 
come of Docket No. 11, 532. : 

8. Confronted with these developments, Springfield Television 
Broadcasting Corporation and certain other UHF operators petitioned 
to intervene in the Channel 3 proceeding (Docket No. 8621), for a stay 
thereof, and for reconsideration of the Commission's refusal to deinter- 
mix Hartford. From Orders denying the relief thus sought, the above- 
named petitioners sought review in this Court (Case No. 13, 311) 
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9. On June 26, 1956, while Case No. 13,311 was pending, the 
Commission released a Report and Order in Docket 11, 532 in which it 
concluded, at long last, that it would consider deintermixture in various 
markets on a case-to-case basis. To that end it reinstituted rule- 
making proceedings in the "pilot" markets, including Hartford (Docket 
No. 11, 748) and in a number of additional markets. On July 25, 1956, 
with the new rule-making proceedings still pending, the Commission 
| released a decision granting Channel 3 in Hartford to the Travelers 

Broadcasting Service Corporation, with no construction to commence 
until Docket 11, 748 was decided. In view of these two developments (the 
Commission's action of June 26, 1956 reinstituting proceedings to dein- 
termix Hartford, and its action of July 25, 1956 staying the effective date 
of the Channel 3 grant) Travelers Broadcasting Service Corporation asked 
that the petition for review in Case No. 13, 311 be dismissed as moot. 
Springfield Television Broadcasting Corporation acquiesced and its peti- 
tion for review was dismissed under Rule 21. 

| 10. Petitioners and other interested persons in due course filed 
voluminous comments in Docket 11, 748. On the basis of data thus sub- 
mitted it was apparent that, if Channel 3 were removed from Hartford 
for utilization in Providence, R.I., the transmitter site would have to 
be a substantial distance south of Providence in order to avoid a mileage 
separation problem with Station WGBH-TV (Channel 2), Boston, Mass., 
since that station's transmitter site is south of Boston. Petitioners on 
February 21, 1957 accordingly requested the Commission to issue an 





order requiring WGBH Educational Foundation to show cause why its . 
license for operation of Station WGBH-TV should not be modified so as < 


to change transmitter site, thereby permitting better coverage of the é 

Providence area on Channel 3. | 
11. On February 26, released March 1, 1957, the Commission 

issued a series of Reports and Orders deintermixing certain markets 

to all-VHF, others to all-UHF, and in still others continuing the status 

quo. In Docket No. 11, 748 the Commission (by a 4-3 vote) decided to 

leave Channel 3 in Hartford and not to deintermix the Hartford-Connecticut 

Valley-Providence areas (see Exhibit A). By Order adopted February 27, 
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released February 28, 1957, the Commission removed the "no construc- 
tion" condition which it had originally attached to the Channel 3 grant in 
Hartford (see Exhibit C). : 

12. From these adverse actions petitioners jointly. and severally 
requested reconsideration under Section 405 of the Communications 
Act -- they reasserted their interest in the comparative hearing docket 
(No. 8621), with the Commission revoking the stay which it had thereto- 
fore imposed in line with petitioners’ earlier request; they highlighted 
the glaring inconsistencies in the deintermixture actions which the Com- 
mission took on February 26, 1957; they asked that the stay of Channel 
3 in Hartford be reimposed; they asked that the Connecticut Valley be 
further deintermixed. ! 

13. By Memorandum Opinion and Order adopted June 20 and re- 
leased June 24, 1957 (see Exhibit B), the Commission refused to set 
aside its action in Docket No. 11,748. By Memorandum Opinion and 
Order adopted June 27 and released July 1, 1957 (see Exhibit D), the 
Commission denied as moot petitioners’ request to reimpose the "no 


construction" condition to the Channel 3 grant in Hartford. By Memoran- 
dum Opinion and Order adopted July 11 and released July 16, 1957 (see 
Exhibit E), the Commission denied petitioners' request for a show cause 
order against WGBH-TV and renewed that station's license at its exist- 
ing site. The foregoing actions are the subject matter of the instant 


petition for review. i 
Grounds Upon Which Review Is Sought 

1. The Commission's actions are arbitrary, capricious, illegal, 
a denial of due process of law, not supported by the evidence of record, 
otherwise contrary to law, and in derogation of the public interest. 

2. The Commission's failure to improve the opportunities for 
effective competition in the Hartford-Connecticut Valley-Providence 
area violates fundamental principles of the Communications Act of 1934 
as amended, including specifically Sections 303(g) and 307(b) thereof. 

3. The Commission's decisions in its various deintermixture pro- 
ceedings are totally inconsistent with each other; factors found crucial 


‘ 
| 
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and determinative in some are not even considered in others, thus re- 
sulting in arbitrary and capricious final determinations. 

4. The ad hoc selection and weighing of factors in the several 
deintermixture proceedings, varying the applicability and weight of the 
factors on a case-by-case basis to support the Commission's incon- 
sistent conclusions, constitutes arbitrary and capricious action by the 
Commission and a denial of due process of law. 

5. The Commission's actions are inconsistent with public policy 
determinations reached in Docket 11, 532. 

6. The Commission's failure to reserve Channel 3 for educational 
use in Hartford violates statutory principles embodied in Sections 303(g) 
and 307(b) of the Communications Act. 

7. The Commission's failure to shift Channel 3 from Hartford to 
Providence violates fundamental statutory principles embodied in Sec- 
tions 303(g) and 307(b) of the Communications Act. 

8. The Commission's failure, in any event, to circumscribe the 
transmitter location of Channel 3 as utilized in Hartford, violates the 
statutory principles embodied in Sections 303(g) and 307(b) of the Com- 
munications Act. 

9. Despite any disclaimer to the contrary, the Commission's 
action in permitting the Travelers Broadcasting Service Corporation to 
utilize Channel 3 in Hartford places the "interest" of a private applicant 
who relied on the Sixth Report above the "interest of the public" in an 
efficient competitive nationwide television system. 

10. The Commission illegally and arbitrarily refused to consider 
and weigh the relevant and material evidence of record; rather the 
Commission arbitrarily picked out those considerations and evidentiary 
material which on the surface appeared to support its position; it 
ignored contrary evidence -- thereby arbitrarily reaching a conclusion 
contrary to that which it reached on comparable evidence in other de- 
intermixture proceedings (Peoria, Springfield, Albany, Fresno, and - 
Evansville). 


A 
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11. The Commission's conclusions as to possible "white areas" 
which would result from a shift of Channel 3 from Hartford to Providence 
are not supported by the record, and are arbitrary and capricious. 

12. The Commission's conclusions as to "loss of service" which 
would result from a shift of Channel 3 from Hartford to Providence, by 
reason of "rough terrain, " are not supported by the record, are con- 
trary to actions taken in other deintermixture proceptings, and are 
arbitrary and capricious. 

13. The Commission illegally and sehbasiiy) minimized the 
advantages which would flow from the allocation of a third VHF facility 
in the Providence area. 


14. The Commission arbitrarily and entonsauniy failed to con- 


sider the additional equal competitive facilities which would be estab- 
lished in the Hartford-Connecticut Valley-Providence area if Channel 
3 were removed from Hartford, in contravention of Sections 303(g) and 
307(b) of the Communications Act. : 

15. The Commission, in denying petitioners' request for re- 


consideration before taking action on their request for a show cause 
order against WGBH-TV, prejudged the result in Docket No. 11, 748, 
inasmuch as such requested action would have permitted better coverage 
in the Providence area on Channel 3. | 

16. The Commission erred in failing to conclude that the deletion 
of Channel 3 from Hartford would not result in more effective deinter- 
mixture of the Hartford-Connecticut Valley-Providence area, in line 
with policy pronouncements in Docket 11, 532. : | 

17. The Commission's action in finding "adjacent channel inter- 
ference" to exist where allocations meet the Commission's mileage 
standards was arbitrary and capricious -- representing as it does the 
first time the Commission has ever found "interference" to exist where 
mileage separation requirements prescribed by its Rules were met. 

18. The Commission's refusal to shift Channel 3 from Hartford 
to Providence was arbitrary and capricious-- 
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(a) It cannot be explained by a desire on the part of the 
majority of the Commission to retain the VHF channels in the 
states to which they were originally assigned by the Sixth Re- 
port, because in three cases -- Springfield, Peoria, and 
Evansville -- VHF channels allocated to one state by the 
Sixth Report were shifted to another state or states by the 
actions of March 1, 1957. | 
(b) It cannot be harmonized on any theory of not per- — * 
mitting scarce VHF channels to go unused, because in at 
least one instance (Channel 10 in Vail Mills) the VHF channel 
was "placed on ice” and not allocated elsewhere in order to 
safeguard and foster multiple UHF facilities. 
(c) It cannot be explained on any "white area" con- 
cept, because in nearly all areas which were deintermixed 
to all-UHF (except the Connecticut Valley area) the Com- 
mission was confronted with substantial contentions that 
"white areas" would result, whereas in the Hartford case 
no claim of "white areas" was made, let alone substantiated. 
(d) It cannot be explained on "terrain factors" because 
in Elmira and Vail Mills the terrain is recognizedly less ‘ 
favorable to UHF propagation than in the Connecticut Valley | 
area. 

(e) It cannot be harmonized on any theory that the 7 
area in question will not support an adequate number of UHF 
operations to provide competitive services, because the 
Connecticut Valley has more existing UHF operations than 
any other area involved in the various deintermixture cases 
(six UHF operations as against one in Springfield, two in 
Peoria, two in Fresno, two in Albany-Schenectady-Troy-Vail 
Mills, and one in Elmira). . 

(f) It cannot be explained on any dislocation concept 
because in Evansville and in Schenectady the Commission 
proposed to shift existing VHF operations, whereas in the 
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Hartford proceeding the public was not even receiving ser- 

vice from Channel 3. ! 

19. The Commission, in arbitrarily rejecting petitioners’ pro- 
posal to deintermix the Hartford-Connecticut Valley-Providence area, 
in effect deprived petitioners of their statutory right to petition an ad- 
ministrative agency for the issuance, amendment, or pepe! of a rule 
(5 U.S.C. Sec. 1003(d)). 

20. The Commission's refusal to issue a show cause order 
against Station WGBH-TV, in order to permit the better utilization of 
Channel 3 in Providence, was arbitrary, illegal, " capricious. 

Relief Requested : 

WHEREFORE, petitioners pray that this Court: 

(a) Reverse and set aside the Commission's Report and Order of 
March 1, 1957, as reaffirmed June 24, 1957; : | 

(b) Reverse and set aside the Commission's Order of February 
28, 1957 as reaffirmed July 1, 1957; | 

(c) Reverse and set aside the Commission's Memorandum Opinion 
and Order of July 16, 1956; | a 

(d) Remand these matters to the Commission for further proceed- 
ings in accordance with law, with directions to carry ‘out the judgment 
of the Court; and ; 

(e) Grant such other further relief as this Court may deem just 





and proper. | 
Respectfully submitted, © 
/s/_ James A. McKenna, Jr. 


/s/ Vernon L. Wilkinson 


McKenna & Wilkinson | 
1735 DeSales Street, N. ii 
Washing ton 6, D.C. 


Attorneys for 


SPRINGFIELD TELEVISION BROAD- 

CASTING CORPORATION 

GREENFIELD TELEVISION BROAD- 
July 24, 1957 | CASTING CORPORATION 
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[ Filed Jul. 24, 1957] 


NOTICE OF APPEAL AND 
STATEMENT OF REASONS THEREFOR 


I. Notice of Appeal 

1. Springfield Television Broadcasting Corporation (licensee of 
Station WWLP operating on UHF Channel 22 in Springfield, Mass.), and 
Greenfield Television Broadcasting Corporation (permittee of Station 
WRLP operating on UHF Channel 32 in Greenfield, Mass.) jointly and 
severally hereby give notice of appeal from: (1) the Report and Order 
of the Federal Communications Commission, adopted February 26 
and released March 1, 1957, as reaffirmed on petition for reconsidera- 
tion by Memorandum Opinion and Order, adopted June 20 and released 
June 24, 1956, wherein the Commission refused to deintermix the 
Connecticut Valley area by shifting VHF Channel 3 from Hartford, Conn. 
to Providence, R. I.; (2) the Order of the Commission, adopted 
February 27 and released February 28, 1957, as reaffirmed on petition 
for reconsideration by Memorandum Opinion and Order, adopted June 27 
and released July 1, 1957, wherein the Commission permitted the 
grantee of VHF Channel 3 in Hartford, Conn. to proceed with construc- 
tion; and (3) the Memorandum Opinion and Order of the Commission, 
adopted July 11 and released July 16, 1957, wherein the Commission 
refused to issue an order requiring Station WGBH-TV, Boston, Mass. 
to show cause why its transmitter site should not be changed so as to 
permit the more effective utilization of Channel 3 in Providence, R. I. 

Il. Jurisdictional Statement 

2. This appeal is taken pursuant to Section 402(b) of the Com- 
munications Act of 1934, as amended (47 U.S.C. Sec. 402(b)), Section 10 
of the Administrative Procedure Act (5 U.S.C. Sec. 1009), and the 
doctrine enunciated in Cohen v. Beneficial Industrial Loan Corp. , 
337 U.S. 541. | 

3. Appellants, as licensees and permittees of UHF stations in the 
upper Connecticut Valley, are persons aggrieved within the meaning of 
said Section 402(b) of the Communications Act (47 U.S.C. Sec. 402(b)), 
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and persons suffering legal wrong within the meaning of Section 10(a) of 

the Administrative Procedure Act (5 U.S.C. Sec. 1009(a)), by the actions 
described in paragraph 1, supra. As operators of UHF stations in the 
upper Connecticut Valley area, they have a direct interest in the growth 
and development of UHF television, and in the preservation and utiliza- 

tion of UHF channels. Actions of the Commission, such as those here 
complained of, which preclude the expansion of UHF, and curtail appellants' 
ability to provide effective competitive television service, jeopardize ap- 
pellants' existing operations and the service which they are presently 
rendering the people of the upper Connecticut Valley. 


Ill. Statement of the Nature of 3 
the Commission's Proceedings 


4. Inits spectrum allocation report in May 1945, the Commission 
made it clear that the 13 channels in the VHF band (later reduced to 12), 
which it there set aside for commercial television purposes, would not 
provide a nationwide competitive television service ak signal coverage 
and local origination. A substantial portion of the UHF band was accord- 
ingly reserved for experimental television purposes. With these addi- 
tional channels the Commission expected ultimately to achieve its basic 
objective of a nationwide competitive television service, and thus dis- 
charge statutory responsibilities imposed by Sections 303(¢) and 307(b) 
of the Communications Act. , 

5. Throughout the proceeding which culminated in the Sixth Report 
(1948-1952), the goal of a nationwide competitive television service was 
uppermost in the Commission's deliberations and decisions. In that 
Report, released April 14, 1952, the Commission reiterated its views, 
still currently sound, that the 12 VHF channels were insufficient to 
provide an adequate television structure (particularly in the more populous 
portions of the United States). The Commission accordingly added 70 
UHF channels (Channels 14 through 83) to the 12 VHF channels (Channels 
2 through 13) theretofore set aside for television broadcast use. The 
Commission also decided in its Sixth Report that the: UHF and VHF 
channels should be "intermixed" and utilized in the same major markets, 
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on the theory that the new UHF channels would thus become "an integral 
part of a single nationwide television service" (1 RR Pt. III, p. 91:664). 

6. Following the Potter hearings in May and June of 1954 and the 
discontinuance of numerous UHF operations, it had become apparent 
that the decision to intermix VHF and UHF in the same market was a 
mistake. Numerous petitions were accordingly filed with the Commis- 
sion proposing a change in Commission policy -- from that of "inter- 
mixture" to a policy of "deintermixture."" These petitions including 
those filed by Springfield Television Broadcasting Corporation and by 
certain other UHF operators requesting that Channel 3 in Hartford, 
Conn. be reserved for noncommercial educational use, were summarily 
rejected by the Commission in the fall of 1954. 

7. Asa result of subsequent studies released by various commitees 
of Congress, the Commission on March 31, in 1955 reconsidered its 
earlier actions and instituted five "pilot" rule-making proceedings looking 
toward the deintermixture of various television markets, including Hart- 
ford (Docket No. 11336). In three related actions of November 10, 1955, 
the Commission concluded that its "pilot" deintermixture proceedings 
should be denied as premature, until a general rule-making proceeding 
ordered that same day had been concluded (Docket No. 11532). The 
Commission declined to postpone action on a comparative hearing record 
in the Channel 3 proceeding in Hartford pending the outcome of Docket 
No. 11532. 

8. Confronted with these developments, Springfield Television 
Broadcasting Corporation and certain other UHF operators petitioned 
to intervene in the Channel 3 proceeding (Docket No. 8621), for a stay 
thereof, and for reconsideration of the Commission's refusal to deintermix 
Hartford. From Orders denying the relief thus sought, Springfield Tele- 
vision Broadcasting Corporation sought review in this Court (Case 
No. 13,311). | | 
9. On June 26, 1956, while Case No. 13,311 was pending, the 
Gommisstod released a Report and Order in Docket No. 11532 in which 
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it concluded, at long last, that it would consider deintermixture in . 
various markets on a case-to-case basis. To that end it reinstituted 
rule-making proceedings in the "pilot" markets, including Hartford 
(Docket No. 11748), and in a number of additional markets. On July 25, 
1956, with the new rule-making proceedings still pending, the Commis- 
sion released a decision granting Channel 3 in Hartford to the Travelers 
Broadcasting Service Corporation, with no construction to commence 
until Docket No. 11748 was decided. In view of these two developments 
(the Commission's action of June 26, 1956 reinstituting proceedings to 
deintermix Hartford, and its action of July 25, 1956 staying the effective 
date of the Channel 3 grant) Travelers Broadcasting Service Corporation 
asked that the petition for review in Case No. 13, 311 be dismissed as 
moot. Appellant acquiesced and its petition for review was dismissed 
under Rule 21. 

10. Appellants and other interested persons in : dod course filed 
voluminous comments in Docket No. 11748. On the basis of data thus 
submitted it was apparent that, if Channel 3 were removed from Hart- 
ford for utilization in Providence, R. I., the transmitter site would 
have to be a substantial distance south of Providence in order to avoid 
a mileage separation problem with Station WGBH-TV (Channel 2), Boston, 
Mass. , since that station's transmitter site is south of Boston. Appellants 
on February 21, 1957 accordingly requested the Commission to issue an 
order requiring WGBH Educational Foundation to show cause why its 
license for operation of Station WGBH-TV should not be modified so as to 
change transmitter site, thereby permitting better coverage of the Provi- 
dence area on Channel 3. | 

11. On February 26, released March 1, 1957, the Commission 
issued a series of Reports and Orders deinter mixing certain markets to. 
all-VHF, others to all-UHF, and in still others continuing the status quo. 
In Docket No. 11748 the Commission (by a 4-3 vote) decided to leave 
Channel 3 in Hartford and not to deintermix the Hartford-Connecticut 
Valley-Providence areas. By Order adopted February 27, released 
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February 28, 1957, the Commission removed the "no construction" condi- 
tion which it had originally attached to the Channel 3 grant in Hartford. 

| 12. From these adverse actions appellants jointly and severally 
requested reconsideration under section 405 of the Communications Act -- 
they reasserted their interest in the comparative hearing docket. (No. 8621), 
with the Commission revoking the stay which it had theretofore imposed in 
line with appellants’ earlier request; they highlighted the glaring incon- 
sistencies in the deintermixture actions which the Commission took on 
February 26, 1957; they asked that the stay of Channel 3 in Hartford be 
reimposed; they asked that the Connecticut Valley be further deintermixed. 

13. By Memorandum Opinion and Order adopted June 20 and released 
June 24, 1957, the Commission refused to set aside its action in Docket 
No. 11748. By Memorandum Opinion and Order adopted June 27 and re- 
leased July 1, 1957, the Commission denied as moot appellants’ request 
to reimpose the ''no construction" condition to the Channel 3 grant in Hart- 
ford. By Memorandum Opinion and Order adopted July 11 and released 
July 16, 1957, the Commission denied appellants’ request for a show cause 
order against WGBH-TV and renewed that station's license at its existing 
site. The foregoing actions are the subject matter of the instant notice of 
appeal. 

, IV. Allegations of Error 

1. The Commission's actions are arbitrary, capricious, illegal, 

a denial of due process of law, not supported by the evidence of record, 
otherwise contrary to law, and in derogation of the public interest. 

2. The Commission's failure to improve the opportunities for 
effective competition in the Hartford-Connecticut Valley-Providence area 
violates fundamental principles of the Communications Act of 1934 as 
amended, including specifically Sections 303(g) and 307(b) thereof. 

3. The Commission's decisions in its various deintermixture pro- 


ceedings are totally inconsistent with each other; factors found crucial 
and determinative in some are not even considered in others, thus result- 
ing in arbitrary and capricious final determinations. . 
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4. The ad hoc selection and weighing of factors in the several 
deintermixture proceedings, varying the applicability and weight of the 
factors on a case-by-case basis to support the Commission's inconsistent 
conclusions, constitutes arbitrary and capricious action by the Commis- 
sion and a denial of due process of law. : 

5. The Commission's actions are inconsistent with public policy 
determinations reached in Docket No. 11532. | 

6. The Commission's failure to reserve Channel 3 for educational 
use in Hartford violates statutory principles embodied in Sections 303(g) 
and 307(b) of the Communications Act. : 

7. The Commission's failure to shift Channel 3 from Hartford to 
Providence violates fundamental statutory principles embodied in Sec- 
tions 303(g) and 307(b) of the Communications Act. : 

8. The Commission's failure, in any event, to circumscribe the 
transmitter location of Channel 3 as utilized in Hartford, violates the 
statutory principles embodied in Sections 303(g) and 307(t) of the Com- 
munications Act. 

9. Despite any disclaimer to the contrary, the Commission's 
action in permitting the Travelers Broadcasting Service Corporation to 
utilize Channel 3 in Hartford places the "interest" of a private applicant 
who relied on the Sixth Report above the "interest of the public" in an 
efficient competitive nationwide television system. | 

10. The Commission illegally and arbitrarily refused to consider 
and weigh the relevant and material evidence of record: rather the Com- 
mission arbitrarily picked out those considerations and evidentiary 
material which on the surface appeared to support its position; it ignored 
contrary evidence -- thereby arbitrarily reaching a conclusion contrary 
to that which it reached on comparable evidence in other deintermixture 
proceedings (Peoria, Springfield, Albany, Fresno, and Evansville). 

11. The Commission's conclusions as to possible “white areas" 
which would result from a shift of Channel 3 from Hartford to Providence 
are not supported by the record, and are arbitrary and capricious. 


| 
| 
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12. The Commission's conclusions as to "loss of service" which 
would result from a shift of Channel 3 from Hartford to Providence, by 
reason of "rough terrain," are not supported by the record, are contrary 
to actions taken in other deintermixture proceedings, and are arbitrary 
and capricious. 

13. The Commission illegally and arbitrarily minimized the ad- 
vantages which would flow fromthe allocation of a third VHF facility in 
the Providence area. 

14. The Commission arbitrarily and erroneously failed to con- 
sider the additional equal competitive facilities which would be estab- 
lished in the Hartford-Connecticut Valley-Providence area if Channel 3 
were removed from Hartford, in contravention of Sections 303(g) and 
307(b) of the Communications Act. 

15. The Commission, in denying appellants' request for recon- 
sideration before taking action on their request for a show cause order 
against WGBH-TV, prejudged the result in Docket No. 11748, inasmuch 
as such requested action would have permitted better coverage in the 
Providence area on Channel 3. 

16. The Commission erred in failing to conclude that the deletion 
of Channel 3 from Hartford would not result in more effective deinter- 
mixture of the Hartford-Connecticut Valley-Providence area, in line 
with policy pronouncements in Docket No. 11532. 

17. The Commission's action in finding "adjacent channel inter- 
ference" to exist where allocations meet the Commission's mileage 
standards was arbitrary and capricious -- representing as it does the 
first time the Commission has ever found "interference" to exist where 
mileage separation requirements prescribed by its Rules were met. 

18. The Commission's refusal to shift Channel 3 from Hartford 
to Providence was arbitrary and capricious -- 

| (a) It cannot be explained by a desire on the part of the 
majority of the Commission to retain the VHF channels in the 
states towhich they were originally assigned by the Sixth Report, 
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because in three cases -- Springfield, Peoria, and Evansville -- 
VHF channels allocated to one state by the Sixth Report were - 
shifted to another state or states by the actions of March 1, 1957. 
(b) It cannot be harmonized on any theory of not permitting 
et scarce VHF channels to go unused, because in at least one 
instance (Channel 10 in Vail Mills) the VHF channel was "placed 
on ice" and not allocated elsewhere in order to safeguard and 
foster multiple UHF facilities. | 
(c) It cannot be explained on any "white area" concept, 
because in nearly all areas which were deintermixed to all-UHF 
(except the Connecticut Valley area) the Commission was con- 
¢ fronted with substantial contentions that "white areas" would — 
result, whereas in the Hartford case no claims of “white areas" 
was made, let alone substantiated. ! 
(d) It cannot be explained on "terrain factors because in 
Elmira and Vail Mills the terrain is recognizedly less favorable 
to UHF propagation than in the Connecticut Valley area. 
(e) It cannot be harmonized on any theory that the area in 
question will not support an adequate number of UHF operations 
v , : to provide competitive services, because the Connecticut Valley 
has more existing UHF operations than any other area involved 
in the various deintermixture cases (six UHF operations as 
against one in Springfield, two in Peoria, two in Fresno, two in 
Albany-Schenectady-Troy-Vail Mills, and one in Elmira). 
(f) It cannot be explained on any dislocation concept be- 
cause in Evansville and in Schenectady the Commission proposed 


| to shift existing VHF operations, whereas in the Hartford pro- 
ceeding the public was not even receiving service from Channel 3. 
ic . 19. The Commission, in arbitrarily rejecting appellants’ proposal 


to deintermix the Hartford-Connecticut Valley-Providence area, in effect 
deprived appellants of their statutory right to petition an administrative 
agency for the issuance, amendment, or repeal of a rule (5 U.S.C. 

Sec. 1003(d)). | 
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20. The Commission’s refusal to issue a show cause order 
against Station WGBH-TV, in order to permit the better utilization of 
Channel 3 in Providence, was arbitrary, illegal, and capricious. 

V. Relief Requested 

WHEREFORE, appellants pray that this Court: 

(a) Reverse and set aside the Commission's Report and Order of 
March 1, 1957, as reaffirmed June 24, 1957; 

(b) Reverse and set aside the Commission's Order of February 28, 
1957, as reaffirmed July 1, 1957; 

(c) Reverse and set aside the Commission's Memorandum Opinion 
and Order of July 16, 1957; 

| (d) Remand these matters to the Commission for further proceed- 
ings in accordance with law, with directions to carry out the judgment of 
the Court; and 

(e) Grant such other further relief as this Court may deem just 
and proper. 

Respectfully submitted, 
By /s/ James A. McKenna, Jr. 


ri s/ Vernon L. Wilkinson 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for 


SPRINGFIELD TELEVISION BROAD- 
CASTING CORPORATION 
and 
GREENFIELD TELEVISION BROAD- 
July 24, 1957 CASTING CORPORATION 


| Acknowledgement of Service] 





371 


[ Filed July 31, 1957] 
NOTICE OF INTERVENTION of 


THE TRAVELERS BROADCASTING 
SERVICE CORPORATION 


[ Filed Sep. 30, 1957] 
PREHEARING STIPULATION 

Counsel for the parties in the above-captioned | cases agree and 
stipulate as follows: | 

I. The appellants (petitioners) contend that the issues are as 
follows: | 
1. Whether the Commission's refusal x deintermix 
Hartford, or to delimit the transmitter location of Channel 3 
if it remained in Hartford, contravened Sections 303(g) and 
307(b) of the Communications Act. i 

2. Whether the Commission, particularly in the light 
of the results reached in other related proceedings where 
deintermixture was ordered, was arbitrary and capricious 
in selecting and weighing the factors which it did in the Hart- 
ford deintermixture proceeding. 

3. Whether the Commission's refusal to deintermix 
Hartford contravenes policy pronouncements in Docket 
No. 11532, and if so whether such action constituted reversible 
error. | : 

4. Whether the Commission, in refusing to deintermix 
Hartford, erroneously placed the "private interest" of a per- 
son who relied on the Sixth Report above the "interest of the 
public" in an efficient, competitive nationwide television system. 

5. Whether the Commission erroneously failed to give 
appropriate consideration to appellants' (petitioners' ) proposal. 
to issue a show cause order against WGBH-TV 
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6. Whether the Commission considered "all relevant — 
matter presented," as required by Section 4(b) of the APA, 
whether the evidence supports the findings made, and whether 
the findings in turn warrant the conclusions reached, particularly 


o 


on such matters as "terrain," "white areas," "quality of service," 

"interference ,"' usability of Channel 3 in the Providence area, 

the mandate of Section 307(b), and "improving the opportunities 

for effective competition" in both the Connecticut Valley and 

Providence areas. . 

Il. The appellee-respondents, United States and Federal Com- 
munications Commission, agree that the above questions are specified 
in the Petition for Review and/or the Notice of Appeal, but do not con- 
cede the correctness of any legal or factual premises implicit in the 
formulation of the questions, and reserve their rights to argue that one 
or more of these issues are not properly before the Court. 

: Ii. Intervener, The Travelers Broadcasting Service Corporation, 
agrees with the position stated by the appellee-respondents except that, 
in addition, it believes that: 

1. Issue No. 1 should read "Whether the Commission's : 
refusal to deintermix Hartford contravened Sections 303(g) and ‘ 


307(b) of the Communications Act." 
2. Issue No. 4 is not properly before the Court. bs 


3. Issue No. 6 should read "Whether the Commission 
complied with the requirements of Section 4(b) of the Adminis- 


trative Procedure Act in view of the fact that the proceeding P 
before the Commission was 2 rule-making proceeding rather 
than an adjudicatory one." ol 
, IV. The parties further agree that the appellants (petitioners) 
shall serve and file their printed briefs on or before December 2, 1957 : 


(appellee, respondents and intervener shall serve and file their printed 
briefs on or before January 20, 1958), and appellants (petitioners) shall 
serve and file their printed reply briefs, if any, on or before February 3, 
1958. The Joint Appendix shall be filed on or before February 17, 1958. 
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V. References to the record in the parties' briefs shall be to the 
page numbers of the record filed with the Clerk of this Court. 

VI. The Joint Appendix, which shall be kept as short as possible 
for the benefit of the Court, shall contain, in addition to its own num- 
bered pages, the pertinent pages of the record from which the material 
in the Joint Appendix is taken. 

VII. Unless otherwise determined by the partion, no part of the 
Notice of Appeal and Petition for Review shall be printed in the Joint 

| Appendix but this Prehearing Stipulation shall be printed therein. 
Respectfully submitted. 


Richard A. Solomon 
Counsel for Federal Communications 
Commission 


Counsel for The United States of 


America | 
# /s/ Vernon L. yaleaeece 
Counsel for Spr elevision 


Broadcasting Corpanition and Green- 
field Television Broadcasting 
Corporation 


/s/ Percy H. Russell 
Counsel for The Travelers Broad- 
September 26, 1957 casting Service Corporation 


[ Filed Sept 30, 1957] 
PREHEARING ORDER : 
The parties in the above-entitled case having appeared before me 
for prehearing conference pursuant to Rule 38(k), and the parties having 


? 
> , submitted their stipulation dated September 26, 1957, the stipulation is 
| approved, and : 
i It is ORDERED that the stipulation dated September 26, 1957, be 


filed, and that the parties proceed according to the stipulation and that 
the stipulation be printed in the Joint Appendix herein. 
Dated: September 30, 1957 /s/ _— JAD. 
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1. Whether the Commission's refusal to deintermix Hartford, 
or to delimit the transmitter location of Channel 3 if it remained in 
Hartford, contravened Sections 303(g) and 307(b) of the Communications 
Act. 


2. Whether the Commission, particularly in the light of the 
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contravenes policy pronouncements in Docket No. 11532, and if so 
whether such action constituted reversible error. 


4. Whether the Commission, in refusing to deintermix Hartford, 
erroneously placed the "private interest" of a person who relied on the 
Sixth Report above the "interest of the public" in an efficient, competitive 
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0. Whether the Commission erroneously failed to give appropriate 
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evidence supports the findings made, and whether the findings in turn 
warrant the conclusions reached, particularly on such matters as 
“terrain” "white areas," "quality of service’, "interference," usability 
of Channel 3 in the Providence area, the mandate of Section 307 (b), and 
"improving the opportunities for effective competition" in both the 
Connecticut Valley and Providence areas. 
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v. ; 
THE UNITED STATES OF AMERICA, 
and 


FEDERAL COMMUNICATIONS COMMISSION, : 
Respondents, 
THE TRAVELERS BROADCASTING SERVICE CORPORATION, 

and 


THE WGBH EDUCATIONAL FOUNDATION, 
Intervenors. 


PETITION FOR REVIEW AND APPEAL FROM ; 
ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR PETITIONERS-APPELLANTS | 


JURISDICTIONAL STATEMENT 


Case No. 14,050 is a joint and several appeal from, and Case No. 
14,051 is a joint and several petition for review of, the following actions 
of the Federal Communications Commission: 

(1) Its Report and Order of February 26, released March i. 

1957 (R. 751-760, 22 FCC Reports 332, 15 RR 15401), as 
reaffirmed on petition for reconsideration by Memorandum 


2 
Opinion and Order of June 20, released June 24, 1957 
(R. 869-872, 23 FCC Reports 57, 15 RR 1549), wherein 
the Commission refused to deintermix the Connecticut 
Valley by shifting VHF Channel 3 from Hartford, Conn. 
to the Providence, R. I. area; 

(2) Its Order of February 27, released March 1, 1957 (R. 

943, 22 FCC Reports 743), as reaffirmed on petition for 
reconsideration by Memorandum Opinion and Order of 
June 27, released July 1, 1957 (R. 921-922, 22 FCC 
Reports 1565), wherein the Commission permitted the 
grantee of VHF Channel 3 to proceed with construction 
in Hartford; and 

(3) Its Memorandum Opinion and Order of July 11, released 

July 16, 1957 (R. 923-924), wherein the Commission 

refused to issue an order requiring Station WGBH-TV, 
Boston, Mass. to show cause why its transmitter site 
should not be changed so as to permit the more effec- 

tive utilization of Channel 3 in Providence, R. I. 

The Notice of Appeal in Case No. 14,050 was filed July 24, 1957, 
pursuant to Section 402(b) of the Communications Act of 1934, as amended 
(47 U.S.C. Sec. 402(b) ), and Section 10 of the Administrative Procedure 
Act (5 U.S.C. Sec. 1009). The petition for review in Case No. 14,051 
was filed July 24, 1957 pursuant to Section 402(a) of the Communications 
Act of 1934, as amended (47 U.S.C. Sec. 402(a) ), Sections 2, 3 and 4 of 
the Judicial Review Act of 1950 (5 U.S.C. Secs. 1032, 1033, and 1034), « 
and Section 10 of the Administrative Procedure Act (5 U.S.C. Sec. 1009). 4 





1 The Orders enumerated in subparagraphs (1), (2), and (3) are clearly “final orders,” and as such are 


subject to judicial review. However, under the mutually exclusive dichotomy established by Sections 402(a) 


and 402(b) of the Communications Act, it is not entirely clear under which section review of certain of the a) 
omers lies. The actions described in subparagraph (1) seem clearly reviewable under Sections 40a) rather 
than Section 402(b). The action described in subparagraph (2) would normally appear to be reviewable under % 


Section 402(b). However, when the Commission granted Channel 3 to one of the Hartford applicants on July 
25, 1956, it did so subject to two conditions (the outcome of the proceeding to shift Channel 3 to Providence 
(Docket No. 11748), with a further proviso that no construction be undertaken until the proposed shift was 
resolved). Since the Commission's actions of February 27, 1957 removing those conditions stemmed directly 
from the so-called mle-making proceeding (Docket No. 11748), and since the action removing those ; d 
conditions is not expressly enumerated among those appealable under Section 402(b), it is arguable that such 

action is reviewable only under Section 402(a). The action described in subparagraph (3), taken in connection 

with a renewal grant to WGBH-TV, would normally seem reviewable under Section 402(b). (Cont'd. p. 3) 


/ 








° 


3 
STATEMENT OF THE CASE 


Appellant-petitioner, Springfield Television Broadcasting Corporation; 
is the licensee of television broadcast Station WWLP, Springfield, Mass., 
with its transmitter on Provin Mountain from which it serves central 
Massachusetts and a substantial portion of Connecticut on UHF Channel 22 
(R. 301). Springfield is also the permittee of a television translator station 
operating on UHF Channel 79 at Clare mont, N. H. (W79AA). It has 
construction permits for translator stations on UHF channels in Newport 
and Lebanon, N. H. Through a wholly owned subsidiary (Greenfield 
Television Broadcasting Corporation, likewise an appellant-petitioner), 
Springfield operates Station WRLP on UHF Channel 32 (formerly UHF 
Channel 58) in Greenfield, Mass. (R. 301, 306). | 

By virtue of the aforementioned authorizations, appellants are 
providing a UHF television service to substantial portions of the area drained 
by the Connecticut River -- from the Canadian Border to the Long Island Sound. 
As operators of UHF stations in this area, appellants have a direct and 
immediate interest in the growth and development of UHF television and in 
the preservation and utilization of UHF channels, particularly those on which 
they hold licenses and construction permits. Believing that any additional 
VHF commercial stations in the Connecticut Valley would jeopardize their 
existing UHF operations and deprive important cities in Connecticut and central 
Massachusetts of local television outlets, appellants have taken the lead in 
urging the Commission to deintermix Hartford -- by either reserving Channel 


(Cont'd. from page 2) However, here again, the same relief was also sought and dented in the so-called. 
rule-making proceeding (Docket No. 11748), with the result that the argument could be made that review should 
be had under Section 402(a). Out of an abundance of caution and to avoid jurisdictional objections, appellants- 
petitioners have sought review of each of the actions complained of under Section 40a), as well as Section 
402(b) of the Act. 


1 Hereinafter referred to as “appellant” or “Springfield.” 


2 Hereinafter referred to as “appellant” or “Greenfield.” 


3 The Connecticut River in its southerly course, after forming the boundary between New Hampshire and 
Vermont, bifurcates three counties in central Massachusetts (Franklin, Hampshire, and Hampden) and two 
counties in Connecticut (Hartford and Middlesex). The southem (Massachusetts-Connecticut) half of the 
valley thus formed by the Connecticut River (hereinafter referred to as the Connecticut Valley) is one of the 
mos densely populated areas in the United States with such urban enters as Middletown, New Britain and 
Hartford, Conn., and Springfield, Holyoke, Northampton, and Greenfield, Mass. (¢. R. 753). 


4 
3 for noncommercial educational use in Hartford, thereby enabling the State 
Board of Education to cover the entire state of Connecticut with one facility 
rather than with the three UHF grants they have at present, or by shifting 
Channel 3 from Hartford to the Providence area, thereby improving the op- 
portunities for effective competition among a greater number of stations in the 
Connecticut Valley and at the same time providing a needed third service to the 
state of Rhode Island. | 

In a Report and Order released March 1, 1957, here under review 
(R. 751-760), the Commission concluded (by a 4-3 vote) that the Hartford area 
was more in need of an additional VHF service than was the Providence area, 
and without considering the impact which a second VHF station in the Connecti- 
cut Valley would have on "the opportunities for a greater number of stations" 
in that area, refused to disturb its 1952 allocation of Channel 3 to Hartford. 
These and other related actions, and the manner in which they were reached, 
are the subject matter of the instant appeal and petition for review. 

Stated in more detail, the essential background facts are these: In its 
spectrum allocation report of May 1945, the Commission made it clear that the 
13 channels in the VHF band (later reduced to 12), which it there set aside for 
commercial television purposes, would not provide a nationwide competitive 
television service -- signal coverage and local origination; a substantial portion 
of the UHF band was accordingly reserved for experimental television purposes. 
With these additional channels the Commission expected ultimately to achieve 
its basic objective of a nationwide competitive television service, and thus dis- 
charge statutory responsibilities imposed by Sections 303(g) and 307(b) of the 
Communications Act (47 U.S.C. Sec. 303(g) and 307(b)). | 

Throughout the proceeding which culminated in the Sixth Report (1948- 
1952), the goal of a nationwide competitive television service was uppermost 
in the Commission deliberations and decisions. In that Report, released 
April 14, 1952, the Commission reiterated its views, still currently sound, 


1 See Memorandum Opinion and Order of December 3, 1954, 11 RR 625, 628, and Report and Order of 
November 10, 1955, 13 RR 1511, 1514 (Docket No. 11336). 

2 Report in FCC Docket No. 6651, FCC Mimeo. 82387, May 25, 1945 (see 1 RR Pt. III, pp. 91:97-98). 

3 See Sixth Report of April 14, 1952, 1 RR Pt. Ill, p. 91:604 (para. 13), 

4 “If we cannot devise plans for ‘a truly nation-wide, competitive sytem’ of television for the next generation, 
we are not worth our salt.” Chairman Coy, Address before Institute of Radio Engineers, FCC Mimeo. 19719, 
March 23, 1948. See Fourth Report of July 12, 1951, 1 RR Pt. II, pp. 91:556-558; see Sixth Report of April 14, 
1952, 1 RR Pt. I, p. 91:664 (para. 197). 

5 “As the Commission has recognized from the outset, and has frequently reaffirmed, the 12 VHF channels 
alone ate not adequate to make possible sufficient outlets for a fully competitive television system. “(Cont ‘d. p. 5) 
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that the 12 VHF channels are insufficient to provide an adequate wapienias 
structure (particularly in the more populous portions of the United States). 
The Commission accordingly added 70 UHF channels (Channels 14 through 83) 
to the 12 VHF channels (Channels 2 through 13) theretofore set aside for tele- 
vision broadcast use: The Commission also decided in its Sixth Report that 
the UHF and VHF channels should be "intermixed" and utilized in the same 
major markets (para. 200), on the theory that such an allocation system 
would compel the manufacture of nothing but all-channel receivers (para. 189), 
and that the new UHF channels would thus become in due course "an integral 
part of a single, nationwide television service" (para. 197). 

However, the 1952 allocation table provided for less intermixture in 
New England in general and in the Connecticut Valley in particular than in 
other portions of the United States: In the first place, prior to the 1948 
"freeze ,"' the Commission had made seven VHF grants in New York City 
alone, plus one each in New Haven, Conn., Providence, R.I. , and Schenec- 
tady, N.Y., plus two in Boston, Mass. With the Commission concluding in 
its Sixth Report that substantial distances were required to avoid co-channel 
and adjacent channel interference (170 miles for co-channel operations and 60 
miles for adjacent VHF channels), these prefreeze grants in the foregoing 
cities (which the Commission did not propose to delete) severely limited the 
number of communities in New England to which VHF channels could be as- 
signed at the time of the 1952 Report (R. 675). Furthermore, because of the 
population congestion in New England, the Commission was there confronted 
with more large urban communities in need of their own local television outlets 
than in any other section of the country (cf. R. 676, 753). : 

It is not surprising, therefore, that the Commission in its Sixth Report 
(1 RR 53:606) was able to allocate VHF channels to only one city in the entire 


(Foomote 5 Cont'd. from p. 4) Report and Order, released June 26, 1956 in Docket No. 11532 (13 RR 1571, para. 12). 
1 See Sixth Report of April 14, 1952, 1 RR Pt. Ill, p. 91:664 (para. 197). 

2 See Sixth Report of April 14, 1952, 1 RR Pr. Ill, pp. 91:606-607 (para. 22). 

‘ 3 Sixth Report of April 14, 1952, 1 RR Pt. III, pp. 91:661-665. As we shall see, this feature of the Sixth 
Report was subsequently repumiates by the Commission in its Report and Order of June, 26, 1956 in Docket No. 
11532, 13 RR 1571. 

4 See Sixth Report of April 14, 1952, I RR Pt. II, 1. 91:601 (paras. 256, 261, 263, 319, 325). 

5 See Report and Order of April 14, 1952, 1 RR Pt. Ill, p. 91:601 (paras, 142 and 168). 
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state of Massachusetts (Boston on the eastern seaboard), to only one city in 
Rhode Island (Providence), to only one city in eastern upstate New York 
(Schenectady), and to two cities in Connecticut (New Haven and Hartford): 
Other substantial cities in Connecticut (e.g. , Bridgeport, New Britain, New 
London, Stamford, and Waterbury), in central and western Massachusetts 
(e.g. , Springfield, Holyoke, Greenfield, Worcester, Pittsfield, and North 
Adams), and in eastern upstate New York (e.g., Troy, Albany, Poughkeepsie, 
and Kingston) were allocated UHF channels only (1 RR 53:606). These cities, 
in order to have their own television outlets, were thus entirely dependent on 
the ultimate establishment and development of UHF (see R. 753, para. 5). 

Believing then, as did the Commission, that UHF would ultimately 
become a part of a "single" integrated system, UHF channels were applied 
for, grants were made, and UHF stations went on the air in Bridgeport, Hart- 
ford, New Britain, and Waterbury, Conn. , in Springfield, Holyoke, Worcester, 
Greenfield, and Adams-Pittsfield, Mass. , and in Albany, Troy, and Pough- 
keepsie, N.Y. (R. 333, 336-337., 338-339). 

_ With the subsequent discontinuance of numerous UHF operations and the 
surrender of a number of UHF construction permits, it had begun to be ap- 
parent by the time of the Potter hearings in May and June of 1954 that the 
1952 decision to intermix VHF and UHF in the same markets was a mistake, 
especially in view of the fact that the set manufacturers were continuing to 
flood most markets with VHF-only receivers (cf. R. 417-423). This was par- 
ticularly evident in markets with two or more VHF operations, a fact which 
the Commission refused to admit until some two years later. Numerous peti- 
tions were accordingly filed with the Commission in the summer and fall of 


All these cities except Hartford (Channel 3) already had “prefreeze” VHF operations. Because the Com- 
mission was proposing VHF allocations to only one city in Massachusetts (Boston in the eastem half of the state, 
as against two cities in the much smaller state of Connecticut), the Commission was urged in proceedings which 
led to the Sixth Report to allocate Channel 3 to the western portion of Massachusetts(in Pittsfield) rather than to 
Connecticut, That proposal was rejected. 1RR Pr. II, p. 91:601 (para. 260 (c) ). 


UHF stations are still operating in each of the above-named cities except Worcester and Poughkeepsie (R. 
337, 339). In several of the above-named cities and in a number of other cities in this same general area, 
although additional UHF grants have been made on other UHF channels allocated thereto, the stations have not 
been constructed to date (two in Bridgeport and one each in Hartford, New Haven, Norwich, and Stamford, Conn.: 
one each in Northampton, Pittsfield, and Worcester, Mass.; and one each in Schenectady, Troy, and 
Poughkeepsie, N. Y.) (R. 333, 336-337, 338-339). 


Hearings on S. 3095, “Status of UHF and Multiple Ownership of Television Stations, * Subcommittee on 
Communications of Senate Committee on Interstate and Foreign Commerce, 83d Cong. 2d Sess., passim. 
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1954 proposing a change in Commission policy -- from that of "intermixture" 
to a policy of "deintermixture."" These petitions, including those filed by 
Springfield and by certain other UHF operators in the Connecticut Valley, 


requesting that Channel 3 in Hartford, Conn. be reserved for noncommercial 


1 


educational use, were summarily rejected by the Commission in the fall of 


1954, principally on the ground that the VHF applicants for Channel 3 had 
spent considerable money sini their applications in reliance on the 
Sixth Report (11 RR 625, 628). : 

As a result of subsequent studies released by various committees of 
Congress, strongly intimating that "private considerations” of this nature 
should not be allowed to outweigh the "public interest," the Commission on 
March 31, 1955 reconsidered its earlier actions and instituted five "pilot" 
rule-making proceedings looking toward the deintermixture of various television 


1 Springfield's petition was summarized by the Commission as follows (11 RR 625, 626): 


3. Petitioners seek to remove the intermixture of commercial VHF and UHF assignments from Hartford 
and to reduce the intermixture of commercial VHF and UHF assignments in the Connecticut Valley region. 
In support of their request, petitioners point out that the parts-of Massachusetts west of Boston and of 
Connecticut north of New Haven, known as the Connecticut Valley area, are dependent on the success of 
UHF for adequate television service; that there are only two VHF assignments in this area, Channel 3 at Hart- 
ford and Channel 8 at New Haven; that this area presently receives in most part a choice of at least two 
television services; and that the entire valley would receive service from at least five Grade A UHF 
television signals in the event that all UHF channels allocated to this area are employed. Petitioners 
submit that as a result of their pioneering efforts, there are presently about 675,000 UHF-converted television 
sets and all-channel receivers in the area; that petitioners have an investment of over $2,000, 000 in the 
four UHF stations owned by them; that their four stations have been able to obtain a substantial quantity of 
network programs: and that their stations have fared better than many UHF stations in markets where substantial 
intermixture of VHF and UHF operations exists. Petitioners argue that the additional authorization of a 
commercial VHF station on Channel 3 at Hartford would adversely affect the UHF stations in the area, 
since the two VHF stations could be expected to absorb the better network programs. They further urge that 
a second VHF station in the area would adversely affect competition among the ‘networks in the area and 
would probably leave the weaker networks with only UHF outlets. Petitioners are also of the view that a 
second VHF station would result in the demise of one or more UHF stations, and in support of their contention, 
they point to past experience in such cities as Louisville, Dayton, and Houston, and tothe testimony of 
various persons before the Subcommittee on Communications of the Senate Committee on Interstate and 
Foreign Commerce. Petitioners urge the Commission to reconsider its previous judgment with respect to 
intermixture of VHF and UHF channels in the same market and to eliminate intermixture in those areas 
where it can be accomplished without undue dislocation. They contend that de-intermixture can be ac- 
complished in the Connecticut Valley area without dislocation, since no equipment in the hands of the 
public would be made obsolete and since the only injury occurring would be to the competing applicants 
for Channel 3. In support of their request to have Channel 3 reserved for educational use, petitioners urge 
that the educators would be enabled to reduce by two-thirds their capital expenditure for a state-wide 
television service and would enable educational television to be brought to Connecticut ata much earlier 
date. 


2 at that juncture Channel 3, allocated to Hartford in 1952, had not yet been gare because of the need 
for a hearing on two competing applications for that facility (Docket No. 862.1). 


3 See the so-called Plotkin and Jones Reports of February 1 and 12, 1955 (R. 281), excerpted in Exhibit G 
(pp. 3-6) to Application for Interlocutory Injunction filed February 20, 1955 in Case Nos. 18, 154 and 13, 555, 
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markets, including Hartford (Docket No. 11336). The Commission decided, 
pending a resolution of these proceedings, not to complicate the picture by 
making additional VHF grants in areas which were predominantly UHF.” 

After receiving voluminous written data and hearing oral argument 
thereon, the Commission in three related actions of November 10, 1955 con- 
cluded that the concept of intermixture had been "basic" to the Sixth Report 
and that the "pilot" deintermixture proceedings should be denied as premature, # 
until a general rule-making proceeding ordered that same day, in which it 
proposed to take an over-all look at its Sixth Report, had been completed 
(Docket No. 11532). However, a majority of the Commission decided at this 
juncture not to postpone action in VHF comparative proceedings pending its 
re-examination of the Sixth Report in Docket No. 11532 (13 RR 1511, 1518, para. 
11). 

_ Confronted with these developments, Springfield and certain other UHF = 
operators petitioned to intervene in the Hartford Channel 3 comparative pro- 
ceeding (Docket No. 8621) with a view to showing (in the light of developments 
since 1952) the effect which a grant of Channel 3 would have m existing UHF 
Stations inConnecticut and central Massachusetts - lest an intervening grant 
of Channel 3 (while Docket No. 11532 was being decided) would render moot 
their proposals to deintermix the Connecticut Valley ; From Orders denying 
the relief thus sought, Springfield and the other petitioners sought review in 
this Court in April 1956 (Case No. 13,311). . 

On June 26, 1956, before the appeal in Case No. 13,311, was briefed, 
the Commission released a Report and Order in Docket No. 11532 (13 RR 1571) 
in which it concluded, at long last, that intermixture was not producing an in- 


a 


tegrated television system, that VHF in some instances was thwarting opportunities 


1 In Docket No. 11336 it was proposed to deintermix Hartford by either reserving Channel 3 for noncommercial 
educational use or by shifting Channel 3 to shome predominantly VHF area, e.g., Rhode Island, See 13 RR 1511 
1514 (1955). 


2 See Commission Brief in Case No. 13,034 et seq. (Coastal Bend Television Co. v. FCC), p. 10. . 


3 See Report and Order of November 10, 1955, 13 RR 1511, 1517 (para. 8); Memorandum Opinion and Order 
of November 10, 1955, 13 RR 1522, 1525 (para. 5); Notice of Proposed Rule Making, November 10, 1955 in 
Docket No. 11532, 20 Fed. Reg. 8501 (1955). 


4 It was this facet of the November 10, 1955 Orders -- the refusal by the Commission to hold VHF comparative 
proceedings in abeyance while it was restudying its Sixth Report -- which gave rise to the first round of deinter- 
mixture appeals. Coastal Bend Television Co. v. FCC, 97 U.S. App. D.C. 339, 231 F. 2d 339 (1956); ibid 

98 U.S. App. D.C. 251, 234 F. 2d 686 (1956); Greylock Broadcasting Co. v. United States, 97 U.S. App. D.C. 
414, 231 F. 2d 748 (1956); Van Curler Broadcasting Corp. v. United States, 98 U.S. App. D.C. 432, 236 F. 

2d 727 (1956); Gerico Investment Co. v. United States, 99 U.S. App. D.C. 379, 240 F. 2d 410 (1957 )- 


5 That this fear was well grounded, despite protestations by the Commission that it saat ae an existing 
) a t'd. p. 9) 





9 | 

for effective competition among a greater number of stations, and, in the words 
of this Court, ''that the intermixture of UHF and VHF channels was, on a nation- 
wide basis, a failure." Jacksonville Journal Co. v. Federal Communications 
Commission, 100 U.S. App. D.C. , 246 F.2d 699, 700, 15 RR 2045, 
2046 (1957). Pending a further study on the advisability of ultimately moving 
all television into the UHF band (thus eliminating the intermixture problem), 
the Commission concluded (as an interim measure) that it would re-examine 
its 1952 allocations with a view to determining, on a case-to-case basis, 
whether the deletion of VHF channels in predominantly UHF areas would "im- 
prove the opportunities for effective competition among a greater number of 
stations."' Although recognizing that a decision in each market must turn on 
its individual facts, the Commission laid down sale ground rules (five 
criteria) for such determinations (13 RR 1571, 1582). | 

In order to implement the basic policy changes thus reached, the Com- 
mission reinstituted rule-making proceedings in the five “pilot” markets, in- 
cluding Hartford (Docket No. 11748) and in eight additional markets. The Com- 
mission also decided (contrary to the policy which it had been following since 
November 10, 1955) to condition any subsequent VHF grants in such markets 
on the outcome of the deintermixture proceeding and subject to the further 
proviso that no construction be begun until the deintermixture proceeding in 
that market was resolved. Thus, on July 25, 1956, when the Commission re- 
leased a decision granting Channel 3 in Hartford to the Travelers Broadcasting 
Service Corporation (intervenor herein), it did so subject to the condition that 
no construction be commenced until Docket No. 11748 was decided. These two 
developments (the Commission's action of June 26, 1956 reinstituting proceedings 
to deintermix Hartford, and its action of July 25, 1956 staying the effective date 
of the Channel 3 grant) rendered moot Springfield's petition for review in Case 


(Foomote 5 Cont'd, from p. 8) operation as readily as an ungranted frequency, proved all too true in the 
Madison case, See 22 FCC Reports 356, 363, fn. 5. 


1 =, “1. Whether significant numbers of people would lack service as a result of the elimination of the VHF channel. 
"2. Whether one or more UHF stations are operating in the area. 
“3. Whether a reasonably high proportion of the sets in use can receive UHF signals 
“4, Whether the terrain is reasonably favorable for UHF coverage. 
"5S. Whether, taking into account all the local circumstances, the elimination of a VHF channel would 
be consistent with the objective of improving the opportunities for effective competition among a 
greater number of stations.” | 


2 It was the Commission's refusal to extend this “no construction" policy to areas where deintermixture petitions 
were pending but where the Commission had not instituted proceedings thereon which gave rise to the appeal 
in Jacksonville Joumal Co, v. Federal Communications Commission, 100 U.S. A PP. D.C. _, 246 F. 2d 699 (1957). 
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No. 13,311 (by granting in effect the relief sought in this Court), with the re- 
sult that Travelers Broadcasting Service Corporation asked that the petition 
for review be dismissed. Springfield acquiesced and its petition for review 
was dismissed under Rule 21. 

In due course voluminous comments were filed in Docket No. 11748. 
Appellants submitted detailed data on the five criteria enunciated by the Com- 
mission in its June 26 Report for eliminating a VHF assignment (R. 277-423, 
674-717). Using the Commission's own standards for computing coverage, 
appellants showed that every square mile of territory which Channel 3 in 


Hartford would cover lies within the Grade A or B contours of at least one, 


and, in most instances, three or more other stations (R. 301), with the re- 
sult that no "significant numbers of people would lack service as a result of 
the elimination” of VHF Channel 3 in Hartford (Criterion 1). Appellants 
showed, in response to Criterion 2, that there were more UHF stations in 
operation in Connecticut and in central and western Massachusetts than in 
any area of comparable size in the United States (R. 675) -- four, five, six, 
and even seven UHF services to substantially all portions of the so-called 
Connecticut Valley (R. 303). In response to Criterion 3, it was shown that 
substantially 100% of the sets in central Massachusetts can receive UHF sig- 
nals, 93% or more in Hartford, and a lesser number in the coastal portion 
of Connecticut (served by Channel 8 in New Haven and receiving fringe Grade 
B signals from VHF stations in New York City) (see R. 754). Appellants 
showed that the terrain in the Connecticut Valley ''was reasonably favorable 
for UHF coverage" (Criterion 4), as evidenced by the fact that six UHF sta- 
tions are currently operating in Connecticut and central Massachusetts 

(R. 301, 333, 336-337) and by the fact that these stations in the Connecticut 
Valley have received wide public acceptance as shown by television audience 
Tin these comments appellants called attention to the fact that an immense quantity ofdam “which has 
specific reference to the areas here under consideration” had been heretofore submitted in Docket No. 11336, 
that it would be unnecessarily burdensome to reprodice and resubmit such data in Docket No. 11748, and that 
data heretofore supplied in the earlier proceeding would be relied upon in the instant proceeding (R. 284, 285). 
2 


Set conversion data was submitted in Docket No. 11336. Even the intervenor admitted that central 
Massachusetts was virtually 100% converted and Hartford at least 93% (See R. 105-108). 
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surveys (R. 319-329). It was further pointed out that except for the prefreeze 
station in New Haven (Channel 8), no VHF stations placed better than a Grade 
B or fringe signal into the Connecticut Valley -- from Boston, Providence, and 
New York City on the eastern seaboard, and from Schenectady in upstate New 
York (R. 301, 305); that substantial communities in Connecticut and in central 
Massachusetts were necessarily dependent on UHF channels for local television 
outlets (R. 286-287); that in line with experience which led to the June 26 Report 
in Docket No. 11532 a second VHF operation in the Connecticut Valley (Channel 
3 in Hartford plus the existing VHF operation on Channel 8 in New Haven) would 
jeopardize existing UHF operations and preclude further UHF expansion in that 
area (R. 286-287). In the light of the foregoing data, it was urged (in line with 
Criterion 5) that the elimination of VHF Channel 3 would improve "the oppor- 
tunities for effective competition among greater number of stations" in Con- 
necticut and central Massachusetts (R. 279-423). : 

Although not strictly germane to the criteria listed in the June 26 Report 
for eliminating a VHF allocation in a predominantly UHF area, it was further 
pointed out that if Channel 3 were deleted in Hartford it need not go to waste -- 
that (if not used for noncommercial educational purposes in Hartford as Spring- 
field had proposed in 1954) it could be shifted to southern Rhode Island from 
whence it would provide a Grade A signal to substantially all of that state (in- 
cluding the city of Providence); that with two VHF stations in Providence UHF 
could not gain a foothold in that state; and that Rhode Island was badly in need 
of a third VHF station in order that the programs e all three networks would 
be available to the people of that state (R. 288- 289). | 

From the comments and reply comments filed by the grantee of Channel 
3 in Hartford on December 3 and 28, 1956, it became apparent that much was 
being made of the fact that Channel 3 (if shifted from Hartford to southern 


1 As this Court knows from the so-called Channel 16 of Rhode Island cases (Nos. 12, 537 and 13, 537), the 
UHF station on Channel 16 in Providence was forced to suspend operations when the second VHF station (Cherry 
& Webb) went on the air in Providence (see R. 342). 


2 The only formal comments (as distinguished from letters and telegrams ) submitted on December 3, 1956, 

in opposition to the Commission's proposal to delete Channel 3 in Hartford were filed by intervenor, the conditional 
grantee of Channel 3. The proposal to delete Channel 3 in Hartford was endorsed in the opening comments 

filed December 3 by WKNB-TV, by WHYN-TV, by appellants, by ABC, by Channel 16 of Rhode Island, Inc. 
(WNET), by Intercity Broadcasters, Inc, (WHIM), by Capitol Television Corporation, by WWOR-TV, by 
WICC-TV, and by the Joint Council on Educational Television (see R. 677-679,R. 751). JCET shifted its 

position in its reply comments of December 28, 1956 (R. 751). WGBH-TV opposed the utilization of Channel 3 

in the Providence area in the event it was shifted from Hartford (see R. 751). 
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Rhode Island) would not place a city-grade signal over all of Providence (al- 
though it would place a Grade A signal over almost the entire state of Rhode 
Island). Although it was reasonably clear from the June 26 Report that de- 
intermixture to UHF in one area was not to be dependent on the usability of the 
deleted VHF channel elsewhere (13 RR 1571), in order to foreclose any such 
"excuse" for not deintermixing the Connecticut Valley area, appellants asked 
leave on February 21, 1957 to file additional comments in which it was shown 
that Channel 3 could be utilized much closer to Providence (at a site from 
which it could provide a city-grade service to all of Providence) but for the 
fact that WGBH-TV (an educational station) was operating from a site several 
miles south of Boston; that if WGBH-TV placed its transmitting antenna on 
WBZ-TV's new tower north and west of Boston (a superior location for WGBH-TV), 
Channel 3 could be utilized much closer to Providence and place the requisite 
signal over that city. Appellants accordingly requested the Commission to issue 
an order requiring The WGBH Educational Foundation to show cause why its 
license for operation of Station WGBH-TV should not be modified so as to change 
transmitter site by utilizing WBZ-TV's tower north and west of Boston, thereby 
permitting better coverage of the Providence area on Channel 3 (R. 730-743). 

On February 26, released March 1, 1957, the Commission issued a 
series of Reports and Orders deintermixing certain markets to all-UHF, and 
other to all-VHF. 22 FCC Reports 293-395. In Docket No. 11748 the Com- 
mission (by a 4-3 vote) decided to leave Channel 3 in Hartford for commercial 
use and not to deintermix the Hartford-Connecticut Valley-Providence areas 
(R. 751-760). In reaching that result, the Commission first took up the question 
whether Hartford or Providence was more in need of a VHF channel, just as 
it had in 1952, without considering what effect Channel 3 in Hartford would 
have on the "opportunities for more effective competition among a greater 
number of stations" in the Connecticut Valley area (R. 756, paras. 11-12). The 
fact that the intervening five years had shown that intermixture was a "failure", 
and that 307(b) requirements could no longer be predicated on an assumption 
that VHF and UHF in combination would produce a single, integrated system 


1 The President of Westinghouse Broadcasting Company, licensee of WBZ-TV, Boston, had been quoted in 
the trade press as stating that WBZ -TV's new tower was built to accommodate all Boston television stations and 
would be “available to all the VHF stations in the Boston area” (R. 734). 





13 : 

was ignored. Having found that Hartford (since it had no VHF station whereas 
Providence had two) was more in need of a VHF channel, the Commission thus 
concluded that the 1952 allocation of Channel 3 to Hartford should not be dis- 
turbed (R. 756). In further justification of that result the Commission pointed 
out that, because of WGBH-TV's present site, Channel 3 (if shifted to Rhode 
Island) would not provide a city-grade service (although it would provide a Grade 
A) over all of Providence (R. 756-757). Appellants’ request that the Commission 
give consideration to requiring WGBH-TV to shift its antenna northward was re- 
jected as untimely (R. 758, para. 16). | 

By a separate Order adopted February 27, released March 1, 1957, the 
Commission removed the "no construction" condition which it had originally 
attached to the Channel 3 grant in Hartford (R. 943). | 

From these adverse actions appellants jointly and severally requested 
reconsideration under Section 405 of the Communications Act (R. 779-812). 
Because of the Commission's action revoking the stay which it had imposed 
at the time of the July 25, 1956 grant, appellants reasserted their interest 
in the comparative hearing (Docket No. 8621) (R. 781-782, 804); they asked 
that the stay of Channel 3 in Hartford be reimposed (R. 804); they highlighted 
the glaring inconsistencies in the deintermixture actions which the Commission 
took on February 26, 1957 (R. 783-801); they asked that the Connecticut Valley 
be further deintermixed either by shifting Channel 3 to the Rhode Island area 
(R. 800), or by reserving it in Hartford for noncommercial educational use 
(R. 801), or by deleting Channel 3 altogether (R. 785, 789, 801); and they 
asked that the Commission (if it was determined to leave Channel 3 in Hart- 
ford) require the grantee to use a site south of Hartford (in an area receiving 
fringe VHF signals from New York City and Grade A coverage from Channel 8 
in New Haven) and in this way avoid aggravating any further intermixture of 
VHF and UHF in central Massachusetts, which is necessarily dependent on 
UHF for local television outlets (R. 801-803, 806-811). 

By Memorandum Opinion and Order adopted June 20 and released June 24, 
1956, the Commission refused to set aside its action in Docket No. 11748 
(R. 869-872). It gave no consideration to appellants’ proposals that if Channel 
3 was retained in Hartford it be reserved for educational use or that the grantee 
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be required to use a site south of Hartford (R. 869-872). By Memorandum 
Opinion and Order adopted June 27 and released July 1, 1957, the Commission 
denied as moot petitioners’ request to reimpose the '"'no construction" condition 
to the Channel 3 grant in Hartford (R. 921-922). By Memorandum Opinion and 
Order adopted July 11 and released July 16, 1957, the Commission likewise 
denied petitioners’ request for a show cause order against WGBH-TV and re- 
newed that station's license at its existing site (R. 923-924). 

The foregoing adverse actions of the Commission are the subject matter 
of the instant appeals. The Channel 3 grantee in Hartford and WGBH-TV have 
intervened therein. The two cases have been consolidated in this Court. 


STATUTES AND RULES INVOLVED 
- Pertinent constitutional and statutory provisions are set forth in the 
Appendix to the instant brief. 


STATEMENT OF POINTS 


1. The Commission's refusal to deintermix Hartford (either by re- 
serving Channel 3 for noncommercial use, or by shifting Channel 3 to Rhode 
Island, or by eliminating Channel 3.and not assigning it elsewhere, or by de- 
limiting the transmitter location of Channel 3 if it remained in Hartford) con- 
travened Sections 303(g) and 307(b) of the Communications Act. 

2. The Commission, particularly in the light of results reached in 
other related proceedings where deintermixture was ordered, was arbitrary 
and capricious in selecting and weighing the factors which it did in the Hart- 
ford deintermixture proceeding and thereby deprived appellants of statutory 
and constitutional rights. 

3. The manner in which the Commission refused to deintermix Hartford 


contravened policy pronouncements in Docket No. 11532 and deprived appellants 
of statutory and constitutional safeguards. 
4. The Commission erroneously failed to give appropriate consideration 


to appellants' proposal to issue a show cause order against WGBH-TV, and 
otherwise placed the "private interest" of the intervenors above the "interest 
of the public" in an efficient, competitive nationwide television system. 





15 | 
5. The Commission failed to consider all relevant matters presented 


3 


as required by Section 4(b) of the APA, made findings not supported by the 
evidence, failed to make findings warranted by the evidence and reached 
conclusions not crea flowing from the findings which it made and from 
the evidence of record. i 


SUMMARY OF ARGUMENT 


1. What constitutes due process, even in so-called adjudicatory pro- 
ceedings, varies with the issues involved. In some situations due process in- 
cludes the right to confrontation, the right of cross-examination, the right to 
specific findings on evidence of record, and the right to rational conclusions 
predicated on such findings. In other situations, even in so-called adjudicatory 
proceedings, it may include none of these. Johnston Broadcasting Co. V. 
Federal Communications Commission, 85 U.S. App. D.C. 40, 46, 175 F.2d 
351 (1949). United States v. Storer Broadcasting Company, 351 U.S. 192, 
205 (1956); Federal Communications Commission v. Station WJR, 337 U.S. 
265 (1949); Jay v. Boyd, 351 U.S. 345, (1956). | 

Just as the type of hearing required by the Fifth Amendment in so-called 
adjudicatory proceedings may vary with the issues and circumstances, so it 
may vary in so-called rule-making or legislative proceedings. The mere fact 
that an administrative agency elects to handle a problem by “rule making" 
rather than by "adjudication" or chooses to label the proceeding “rule making" 
rather than "adjudicatory" is not decisive. Philadelphia Co. v. Securities and 
Exchange Comn., 84 U.S. App. D.C. 73, 175 F. 2d 808 (1948), dismissed as 
moot, 337 U.S. 901 (1949); National Broadcasting Co. v. Federal Communica- 
tions Commission, 76 U.S. App. D.C. 238, 248, 132 F.2d 545 (1942), aff'd 
319 U.S. 239 (1943). | 

Where the impact of the Commission's action is "particular and im- 
mediate" rather than "general and future", due process requires that disputed 
adjudicative facts (i.e. facts pertaining to a particular party or particular 
situation) not be found without a hearing, with an attendant right to present 
evidence, to demand findings predicated on such evidence, and to insist on 


a The foregoing Statement of Points is presented as a summary of (and is not intended to supplant) the 
more detailed Assignments of Error specified in the Notice of Appeal and Petition fot Review. 
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rational conclusions flowing from such evidence. Philadelphia Co. v. 
Securities and Exchange Comn., supra; National Broadcasting Co. v. 
Federal Communications Commission, supra; Morgan v. United States, 298 
U.S. 468, 480 (1936); Londoner v. Denver, 210 U.S. 373 (1908). Where agency 
action "necessarily affects existing rights . . . whether by one form of action 
or the other, the ordinary distinction between quasi-legislative and quasi- 
judicial action gives way before the elementary requirement that rights be 
not destroyed or impaired without a hearing". National Broadcasting Co. v. 
Federal Communications Commission, supra. Thus we get nowhere by labeling 
a proceeding as "rule making" or "adjudicatory.'' Where the impact of the 
agency action is particular and immediate, adjudicative facts must be deter- 
mined in either type of proceeding by the quasi-judicial method. National 
Broadcasting Co. v. Federal Communications Commission, supra; Phila- 
delphia Co. v. Securities and Exchange Comn., supra. 

2. The proceeding to deintermix Hartford called for an ascertainment 
by the Commission of adjudicative facts. General principles for correcting 
the consequences of the 1952 mistaken policy of intermixture, where feasible, 
by eliminating a VHF channel in a UHF area were delineated by the Commission 
in its Report and Order of June 26, 1956, following a general rule-making pro- 
ceeding in Docket No. 11532 (13 RR 1571). There the Commission concluded that 
intermixture had proved a failure, that the policy of intermixing UHF and VHF in 
the same markets was no longer a sine qua non to the Allocation Table, and that 
deintermixture should be utilized (as an interim measure) to improve opportuni- 
ties for more effective competition among a greater number of stations in areas 
which met certain tests there laid down (five criteria). By their very nature 
these individual proceedings to deintermix specific markets, though labeled 
"rule making" ,called for the ascertainment of adjudicative facts -- the effect 
of a new VHF grant on existing UHF licensees presently serving the Connecticut 
Valley. The impact of any decision thus reached on existing licensees was 
"particular and immediate" rather than "general and future". 

3. Appellants are licensees of the Commission -- they are not mere 
applicants or permittees. They have limited property rights in the facilities 
by which they are providing a UHF service to the Connecticut Valley. 
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L. B. Wilson, Inc. v. Federal Communications Commission, 83 U.S. App. 
D.C. 176, 170 F. 2d 793 (1948). 

As a result of the proceeding in Docket No. 11532, the Commission has 
recognized at long last that UHF stations cannot survive in areas receiving two 
or more Grade A VHF signals. 22 FCC Reports 293, 302 (para. 19); cf. Com- 
mission's brief in Case No. 13,768, p. 26; see also 15 RR 1682, 1688. The 
Connecticut Valley already has one Grade A VHF service (Channel 8 in New 
Haven). A second VHF signal in Hartford (on Channel 3) ; since it will mean 
fewer UHF receivers in that area, will reduce appellants’ coverage in Con- 
necticut and central Massachusetts just as completely and just as detrimentally 
as a grant which would create electronic interference. National Broadcasting Co. 
v. Federal Communications Commission, 319 U.S. 239 (1943); Federal Com- 
munications Commission v. Sanders Bros. Radio Station, 309 U.S. 470 (1940); 
Metropolitan Television Co. v. United States, 95 U.S. App. D.C. 326, 221 
F. 2d 879 (1955). "In any case where it is shown that the effect of granting a 
new license will be to defeat the ability of the holder of the old license to carry 
on in the public interest, the application should be denied unless there are over- 


weening reasons of a public nature for granting it." Great Western B. Ass'n. v 
Federal Communications Commission, 68 U.S. App. D.C. 119, 123, 94 F. 2d 
244 (1938); Democrat Printing Co. v. Federal Communications Commission, 

91 U.S. App. D.C. 71, 202 F. 2d 298 (1952); Network Case, 319 U.S. 190, 

217 (1943). Thus, because of the direct impact which a grant of Channel 3 
would have on existing UHF services in the Connecticut Valley, appellants 


were entitled to a due process determination whether a grant would serve the 
public interest -- either in Docket No. 8621 or in Docket No. 11748. 

4. In not demanding an oral (as distinguished from a written) hearing in 
Docket No. 11748, appellants did not waive other due process safeguards - their 
right to rebut (by written data) facts developed by other parties to the proceeding, 
their right to oral argument, their right to findings predicated on pertinent evi- 
dence thus submitted, and their right to conclusions based on such findings. 

See National Broadcasting Co. v. FCC, supra; Philadelphia Co. v. Securities 
and Exchange Comn., supra; Johnston Broadcasting Co. v. FCC » supra. 
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_ The impact which a grant of Channel 3 in Hartford would have on other 
services (present and potential) was completely ignored by the Commission 
in making its threshold determination whether Providence or Hartford was 
more in need of coverage which a Channel 3 operation might provide (R. 751- 
760). In determining whether the Connecticut Valley or the Providence area 
was more in need of a service, the Commission considered the problem as 
though the Report in Docket No. 11532 had never been issued. It gave no con- 
sideration to the problem whether the public in Connecticut and central Massa- 
chusetts would have more service if Channel 3 were deleted altogether, or if 
it were reserved for noncommercial educational use, or if the transmitter site 
for such an operation was restricted to an area south of Hartford (R. 751-760). 

In concluding that Channel 3 would not provide a city-grade service over 
all of Providence by reason of WGBH-TV's present site, the Commission gave 
no consideration to the possibility of WGBH-TV's operating from WBZ-TV's 
site (which would have permitted city-grade service over all of Providence). 
It gave no weight to the fact that Rhode Island presently (and for the fore- 
seeable future) will have only two stations of its own, and that Channel 3 in 
Southern Rhode Island would provide a needed Grade A service to substantially 
all of that state -- even if WGBH-TV's present site is not changed. In short, 
the Commission's "studied disparagement of certain proposed alternative 
uses of the VHF channel concerned does not justify the affirmative action 
taken to license it in the Hartford area" (R. 759). "On the basis of the facts 
as stated by the majority . . . the action taken [in the Hartford case] is not 
only inconsistent with actions taken the same date in the Elmira, Evansville, 
Fresno, Peoria, Springfield, and Schenectady cases but actually at cross 
purposes with such actions" (R. 759). 

5. Even in rule making proceedings which are "general and future" in 
their effect, the administrative agency is required by Section 4(b) of the Ad- 
ministrative Procedure Act (5 U.S.C. Sec. 1003(b)) to articulate its reasons 
for the result it reaches in such a way that a reviewing court can determine 


whether the result was or was not reached "after consideration of all relevant 
matter presented" and in line with basic concepts laid down by Congress in 

the statute under which the Commission functions. See Schaffer Transportation 
Company v. United States, 26 Law Week 40, 42. In the Report and Order here 





4) 


4) 
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challenged (R. 751-760) and in the subsequent Order denying the petition for 


reconsideration (R. 869-872), the impact which a grant of Channel 3 in Hart- 
ford would have on other services in the Connecticut Valley went unmentioned. 
Under such circumstances it is impossible for a reviewing court to ascertain 
whether the action here challenged was reached "after consideration of all 
relevant matter presented." 2 


ARGUMENT ! 
a | 


Where "Adjudicative Facts" Are in Dispute in an Administrative 
Proceeding (Be it "Rule Making" or "Adjudicatory"), Due Process 
Requires the Administrative Agency to Receive Evidence, to 
Make Basic Findings Thereon, and to Draw Rational Conclusions 
Therefrom : 


With the Commission resorting more and more to so-called “rule- 
making proceedings" rather than "adjudicatory proceedings" as a means of 
giving effect to the basic policies laid down by Congress in the statute under 
which the Commission functions, these appeals call for a determination by 
this Court of the "essential minima of procedural due process" in those 
situations where the impact of the Commission's actions on existing licensees 
is "particular and immediate ,"' rather than "general and future". National 
Broadcasting Company, Inc. v. Federal Communications Commission, 76 
U.S. App. D.C. 238, 248, 132 F. 2d 545 (1942), aff'd 319 U.S. 239 (1943); 
Philadelphia Co. v. Securities and Exchange Comn., 84 U.S. App. D.C. 73, 
81, 175 F.2d 808 (1948). The problem is one which has been broached in 
the legal periodicals’ , but which has not been met head on by the courts. 
Simply stated the question is this; Where “adjudicative facts" (as herein- 
after defined) are in dispute in an administrative proceeding (be it "rule 
making" or "adjudicatory" in character), does "due process" require the 
administrative agency to receive evidence, to make basic findings thereon, 
and to draw rational final conclusions therefrom? 

Where the proceeding is admittedly adjudicatory in nature, comparative 
or otherwise, the Communications Act itself (independently of the Fifth 


1 See Professor Kenneth C. Davis, “Requirement of a Trial-Type Hearing, “ 70 Harvard Law Review 


193-280 (1956). 
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Amendment) calls for a "full hearing," and such a hearing, as made clear by 
this Court, requires the Commission to receive evidence, to make basic 
findings thereon, and to draw rational conclusions therefrom. Johnston Broad- 
casting Co. v. Federal Communications Commission, 85 U.S. App. D.C. 40, 
46, 175 F.2d 351 (1949). Conversely, where the proceeding is "legislative" 
in character (i.e. , "general and future in effect," and turning solely on “legis- 
lative facts"), Section 4 of the APA makes it equally clear (5 U.S.C. Sec. 1003) 
that an administrative agency, after giving "general notice" of proposed rule 
making, after affording interested persons an opportunity to submit written 
data, views, or arguments, and "after consideration of all relevant matter 


presented," may adopt new rules accompanied by a "concise general statement 


of their basis and purpose." 


_ But as a recognized authority in the field of administrative law has con- 
vincingly demonstrated, we get nowhere by "labeling" an entire proceeding” 
as "adjudicatory” or as "rule making," and then asserting that a fair "adju- 
dicatory hearing” requires confrontation, cross-examination, oral argument, 
basic findings and rational conclusions, whereas a "rule-making" proceeding 
merely requires an opportunity to present written comments with the ad- 
ministrative agency free to reach substantially any result it chooses. Such 
generalizations are too sweeping. 

Due process, even in proceedings which are admittedly adjudicatory in 
character (e.g., "licensing''), does not always require that the applicant be 
afforded a "hearing."' Notwithstanding the express language of Section 309(a) 
and 309(b) of the Communications Act (47 U.S.C. Sec. 309(a) and (b)), which 


1 E.g., Sections 30%b), 30%c), 310(b), 325(c) (47 U.S.C. Secs. 309(b), 30%c), 310(b), 325c)). 
Sections 303 (f) and 316 (47 U.S.C. 303(f) and 316) use the term “public hearing.” 


2 “The progress to a valid conclusion, as long-since established by the cases, is: to receive the evidence; 
then to make from the evidence findings of basic facts; then to make, by inference from the basic facts, 
findings of the ultimate facts which are requisite to decision; then to draw a final conclusion by the application 
of the statutory criterion to the ultimate facts. Johnston Broadcasting Co. v. Federal Communications Com- 
mission, 85 U.S. App. D.C. 40, 46, 175 F. 2d 351 (1949); American Broadcasting Co. v. Federal Com- 
munications Commission, 85 U.S. App. D.C. 343, 350, 179 F. 2d 437 (1949), 


se : - - 
“One obvious reason why whole proceedings /before an administrative board or agency/ cannot properly 


be labeled ‘judicial’ or ‘legislative’ is that in a single proceeding a tribunal comonly acts both judicially and 
legislatively. The process of resolving disputed facts about particular parties is the essence of the judicial 
process and calls for a trial-type hearing.” Davis, op. cit., p. 202. 
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seems to suggest that if the Commission is unable to find that a grant of an 
application will serve the public interest it must designate the application 
for hearing, the Commission can reject without a hearing an application 
which contravenes basic engineering standards or allocation tables (United 
States v. Storer Broadcasting Company, 351 U.S. 192, 205 (1956), and it 
may do so even without according the applicant a hearing | on a petition which 
seeks a waiver of the rule in question. Storer B/ sasting! Co. , 14 RR 742 
(1956). | 
Likewise, even in adjudicatory proceedings, ne wor of law only 
are presented, the matter may be disposed of on the pleadings, without a 
hearing, without cross-examination, and without oral argument -- without 
contravening the Fifth Amendment. Federal Communications Commission v. 
Station WJR, 337 U.S. 265 (1949). Similarly, even in an adjudicatory pro- 
ceeding, an administrative agency may go outside the record and take official 
notice of facts which have not been tested by cross-examination and predicate 
its decision thereon -- without violating the Fifth Amendment where such facts 
are not disputed. 5 U.S.C. Sec. 1006(d). Furthermore, ‘even in adjudicatory 
proceedings (e.g. , deportation of an alien or denial of a passport where "national 
security" is involved) the agency may reach a result without "full disclosure of 
the considerations entering into a decision" -- thus depriving a person of a right 
of confrontation, cross-examination, and conclusions rationally flowing from 
findings predicated on record evidence. Jay v. Boyd, 351 U.S. 345 (1956). 

In short, what constitutes a due process hearing, even in so-called ad- 
judicatory proceedings, varies with the issues involved. In some situations 
due process includes the right of confrontation, the right of cross-examination, 
the right to specific findings on evidence of record, and the right to rational 
conclusions predicated on such findings. In other situations, even in so-called 
adjudicatory proceedings, it may include none of these. : 

Just as the type of hearing required by the Fifth Amendment in a so- 
called adjudicatory proceeding may vary with the issues and circumstances, 
so it may vary in a so-called rule-making or legislative proceeding. To begin 
with, as this Court has made clear, the mere fact that an administrative agency 


1 =""Due process of law’ is not a term of fixed content. It May vary as circumstances vary." L. B. Wilson, 
Inc. v. Federal Communications Commission, 83 U.S. App. D.C. 176, 190, 110 F. 2d 793 (1948), per 
Prettyman, J., concurring. 
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elects to handle a problem by “rule making" rather than by "adjudication," 
or chooses to label the proceeding "rule making" rather than "adjudicatory ," 
is not decisive. Philadelphia Co. v. Securities and Exchange Comn., 84 U.S. 
App. D.C. 73, 175 F.2d 808 (1948), dismissed as moot, 337 U.S. 901 (1949). 
There, the Philadelphia Company, a registered holding company, owned all 
the stock of Pittsburgh Railways and was a guarantor of its obligations. Pitts- 
burgh, in process of reorganization, was a "non-utility subsidiary" of a 
registered holding company, subject to the Public Utility Holding Company 
Act unless exempt by action of the SEC. Under an SEC rule, Pittsburgh was 
exempt. The SEC issued notice of a proposed rule which would deny exemp- 
tion to a subsidiary in reorganization whose securities were guaranteed by a 
registered holding company. The SEC invited comments, views, written 
data and oral argument on the proposed rule, but denied Philadelphia's request 
for a "hearing." In holding that the SEC had improperly denied Pittsburgh an 
adjudicatory hearing (with attendant procedural rights), this Court reasoned 
(p. 81) that the action was "adjudicatory" because it was "particular and im- 
mediate ,"' rather than "general and future" in its effect. See also National 
Broadcasting Co. v. Federal Communications Commission, 76 U.S. App. D.C. 
238, 248, 132 F.2d 545 (1942), aff'd 319 U.S. 239 (1943); L. B. Wilson, Inc. v. 
Federal Communications Commission, 83 U.S. App. D.C. 176, 170 F.2d 793 
(1948); Londoner v. Denver, 210 U.S. 373 (1908); Radio Commission v. Nelson 
Bros. Co., 289 U.S. 266 (1933); and Morgan v. United States, 304 U.S. 1 (1938). 


Thus, just as the proposition is false that a "hearing is always necessary 


in adjudicatory proceedings, so is the converse proposition that a "hearing" is 
never required for so-called legislative or rule-making action. An excellent 
further example is the famous first Morgan case, 298 U.S. 468 (1936) involving 
the fixing of future rates for stockyard services. Notwithstanding numerous 
precedents that such rate fixing is legislative (i.e. , rule making), the Supreme 
Court, ina situation where adjudicative facts were of the essence, stated 

(p. 480): 

1 


Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 286 (1908): Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U.S. 287, 289 (1920); St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 50 (1936). 
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A proceeding of this sort requiring the taking and weighing 
of evidence, determination of facts based upon the consi- 
deration of the evidence, and the making of an order sup- 
ported by such findings, has the quality resembling that of 

a judicial proceeding. Hence it is frequently described asa 
ponbending of a quasi-judicial character. 


Expressed another way, the need for determining sod resolving ''ad- 


judicative facts" can and frequently does arise in so-called legislative or rule- 
making proceedings. This is well illustrated by contrasting Londoner v. 
Denver, 210 U.S. 373 (1908) with Bi-Metallic Inv. Co. v. State Bd. of 
Equalization, 239 U.S. 44 (1915). The board in the Londoner case assessed 
the plaintiffs' lands for the cost of paving a street, giving plaintiffs a right to 
file written comments and objections but not an adjudicatory hearing on their 
particular assessment. The Supreme Court held that even in proceedings for 
taxation due process requires something more than the naked right to file 
written comments. However, in the Bi-Metallic case, a tax board by legis- 
lative fiat, without a hearing, increased the valuation of all taxable property 
in Denver by forty percent. Such action was sustained by the Supreme Court. 
Thus, in one instance legislative or rule-making action taken without a hearing 
was affirmed, in the other it was reversed. As Professor Davis points out 
(op. cit., p. 207), "the principle that distinguishes the Bi-Metallic case from 
the Londoner case is that a party in a tax or assessment case has a right to 
be heard when official action is based upon ‘individual grounds, " but not neces- 
sarily when official action is based on general grounds; that is when the facts 
are adjudicative but not when they are legislative." 

Eminent domain cases likewise highlight the point we are here making. 
A Commission on Public Roads may decide (by "rule making, " if such pro- 
ceedings have to be given a traditional "label"') that a new highway should follow 
a certain course and that land needed for that purpose should be obtained by 
condemnation. But it cannot, under the guise of rule making, conclude that 
each tract of land thus condemned shall be paid for at the rate of one cent per 
Square foot. In other words, the need for the taking turns on legislative facts 
(with the result that an adjudicative hearing is not required thereon), but the 
value ofthe specific property so taken is an adjudicative fact, which, if 
disputed, requires quasi-judicial proceedings. 
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By way of summary, whether the proceeding be labeled "legislative" or 
"adjudicatory," due process requires that disputed "adjudicative facts" (i.e. , 
facts pertaining to a particular party or a particular situation) not be found 
without a “hearing” (with an attendant right to present evidence, to demand 
findings predicated on such evidence, and to insist on rational conclusions 
flowing from such evidence). 

A perfect illustration of this point is this Court's decision in National 
Broadcasting Co. v. Federal Communications Commission, 76 U.S. App. D.C. 
238, 132 F.2d 545 (1942), aff'd 319 U.S. 239 (1943). There, by rule, the Com- 
mission had designated 850 ke as a Class I-A clear channel, meaning that no 
station other than KOA could operate nightime on the frequency. WHDH filed 
for nightime operation or 850 kc, asking that the rule be modified. Although 
KOA was allowed to "participate ,"" it was not permitted to intervene in the 
proceeding. From action by the Commission granting WHDH's application, 
and modifying its rules accordingly, KOA appealed. This Court, speaking 
through Justice (then Judge) Rutledge, recognized (p. 245) that Section 303(f) 
of the Communications Act (47 U.S.C. Sec. 303(f)) is "primarily a rule-making 
or ‘legislative’ section."" But this fact did not mean that KOA was not entitled 
to be heard in a proceeding to change 850 kc from a Class I-A to a Class I-B 
frequency. So to construe Section 303(f), Justice Rutledge said (p. 248) 
would "raise serious question concerning the section's validity both for want 
of essential minima of procedural due process in some opportunity to be heard 
as of right and for want of essential fair play in favoring one interested party 
{an applicant] unduly as against another [an existing station].""’ To the con- 
tention that in rule-making proceedings a hearing was not required, Justice 
Rutledge speaking for this Court said (p. 248): 


The foregoing views necessarily contemplate that the hearing 
| provided by Section 303(f), under the proviso, has in such an ap- 
plication as this "quasi-judicial" rather than merely "legislative" 
effect. That is true, in my opinion, notwithstanding the Section's 
principal grant of power is to make rules. In such an application 
_ as this, the making of rules relating to the defined changes neces- 
| sarily affects existing rights by changing them, and that is as 
true as if the change were made by order rather than by rule. 
When such an effect is achieved, whether by the one form of 
action or the other, the ordinary distinction between "quasi- 
legislative" and "quasi-judicial" action gives way before the 


eo 
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elementary requirement that rights be not destroyed or impaired 

without hearing. The Se eee es nearing whether the chenge 

is in form "legislative" or "judicial." 

Unless the foregoing concept that "adjudicative" facts (pertaining to a 
particular party or a particular situation) must be ascertained in either a 
legislative or adjudicatory proceeding by quasi-judicial methods (with the at- 
tendant due process safeguards for a valid factual determination) » whereas 
legislative or policy facts can be ascertained in either type of proceeding in 
other ways (without such safeguards), administrative tyranny can run rampant. 
An example or two will suffice. | 

As this Court knows, in the AM (standard broadcast) field, the Commission 
has resolved Section 307(b) problems (whether one community is more in need of 
a particular service than another) by the "adjudicatory method” -- where findings 
and conclusions must conform to requirements laid down by this Court in the 
Johnston case. See Allentown Broadcasting Corp. v. Federal Communications 
Commission, 94 U.S. App. D.C. 353, 222 F.2d 781 (1954). In television, on 
the other hand, even at a time when the Commission was recently proposing 
to abolish its Table of Allocations, the Commission has resolved Section 307(b) 
problems by rule-making proceedings (where it has contended that Johnston 


concepts are inapplicable). See Logansport Broadcasting Corp. v. United States, 
93 U.S. App. D.C. 342, 210 F. 2d 24 (1954). | 
Did Congress, in writing, with some emphasis, due safeguards into the 


Communications Act in 1952 in order to protect existing licensees, intend to 
permit the Commission to decide the selfsame adjudicative facts in one 

fashion when it chose to approach the problem in an adjudicatory proceeding, 
and in a different fashion when it chose to decide the same matter in a so-called 
rule-making proceeding in those situations where the impact of the Commission's 
action is "particular and immediate"? Since the Commission regards itself as 
"hamstrung" by due process requirements where it proceeds in adjudicatory 
fashion, and deems that it has almost carte blanche authority when it proceeds 
by rule making, is there no limit to the "adjudicative facts" which the Com- 
mission may "resolve" under the guise of rule making, and thus dispense 

with Ashbacker , Johnston, and other safeguards delineated by the Courts? 
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For example, could the Commission (when confronted with two AM applica- 
tions for the same frequency in Easton and Allentown) give notice of rule 
making to determine whether that frequency should be used in Easton or Allen- 
town, invite written comments, and then decide by a "concise general state- 
ment" that the frequency should be utilized in Easton, and accordingly dismiss 
the Allentown application? If so, Ashbacker and Johnston might as well be 
written off the books. 

Could the Commission, when confronted with a television application 
by a Democratic newspaper in Town X (which has an AM station on 1230 kc) 
and with a television application by a Republican newspaper in Town Y (which 
has an AM station on 1240 kc), institute a rule-making proceeding, and after 
appropriate notice and comments, adopt a rule (allegedly in furtherance of 
diversification of mass media principles) that it would not grant a television 
channel to a newspaper applicant in cities with AM stations operating on 1230 
kc, but that it would grant a television channel to a newspaper in cities with 
an AM station operating on 1240 kc? We think not, and this Court said as 
much in Philadelphia Co. v. SEC, supra. 

‘As Professor Davis has pointed out, the Courts have been searching 
for an answer to this problem. As he has soundly demonstrated, we get 
nowhere by stating that a given proceeding is "rule making" and hence that 
a hearing and attendant due-process safeguards are not required, or that 
a given proceeding is "adjudicatory" and hence that a "full hearing" is needed. 
Adjudicative facts in either type of proceeding must be determined by the 
judicial method. National Broadcasting Co. v. Federal Communications 
Commission, 76 U.S. App. D.C. 238, 132 F. 2d 545 (1942), aff'd 319 U.S. 
239 (1939); Philadelphia Co. v. Securities and Exchange Commission, 84 
U.S. App. D.C. 73, 175 F.2d 808 (1948). 

Where "“adjudicative facts" must be resolved (as illustrated by the 
Morgan case), some so-called rule-making proceedings require "more due 
process" than certain types of adjudicatory proceedings (e.g., passport and 
alien deportation proceedings where the national security is involved). The 
real test is whether the issues in the proceeding require a resolution of _ 
"adjudicative facts" (i.e. , facts pertaining to a particular party or a 





27 

particular situation) as distinguished from "legislative" facts bearing upon 
law, policy, or discretion in general. An administrative agency cannot vitiate 
constitutional and statutory safeguards by labeling a proceeding as "rule 
making" where in reality "adjudicative facts" pertaining to a particular party 
or a particular situation are being resolved. 

Were "adjudicative facts" resolved in the instant proceeding ? If so, 
were appellants entitled to findings based on the evidence and to conclusions 


rationally flowing from those findings? To those questions we now address 


ourselves. 
Cl. 


The Proceeding to Deintermix Hartford Required an Ascertain- 
ment by the Commission of Adjudicative Facts | 


In 1952, when the Commission allocated Channel 3 to Hartford after a 
general rule-making proceeding which culminated in the Sixth Report, it did 
so on the basic assumption (then justified) that the intermixture of VHF and 
UHF channels would result in the manufacture of nothing but all-channel re- 
ceivers, that these two classes of channels in combination would implement 
Sections 303(g) and 307(b) of the Communications Act (47 U. S.C. Sec. 303(g) 
and 307(b)) and that UHF would become in due course "an integral part of a 
single, nationwide television service. ni 

Thus, as the Commission itself stated in its November 10, 1955 Orders, 
the concept of intermixed channel assignments was "basic" to the structure of 
television allocations established by the Sixth Report and Order (13 RR 1517, 
par. 7). Accordingly, the Commission concluded on November 10, 1955 
“that any modification of the Table of Assignments which would involve sig- 
nificant departures from this system of [intermixed] assignments requires a 
thorough examination of the entire television structure," which should not be 
approached on a piecemeal or ad hoc basis until various possible over-all 
solutions have been considered on a "broad, nationwide basis." 20 Fed. Reg. 
8501 (para. 7). Since there was abundant evidence that UBF channels in VHF 
areas were becoming "paper allocations" and not "radio service" contemplated 
“]"Sisth Repor of ApH 14, 1952, TRRPE TM, pp. 91:661-665, boa 

e. 
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by Section 307(b) of the Communications Act, the Commission instituted a 
general rule-making proceeding with a view to taking an over-all look at its 
Sixth Report (Docket No. 11532). 20 Fed. Reg. 8501. 

On June 26, 1956, after painstaking study of the many different pro- 
posals submitted to it in its general rule-making proceeding, the Commission 
released its Report and Order in Docket No. 11532, 13 RR 1571. In that report, 
to use the words of this Court, the Commission concluded that intermixture on 
a nationwide basis was a "failure." Jacksonville Journal Co. v. Federal Com- 
munications Commission, 100 U.S. App. D.C. _—_—,- 246 F.2d 699, 700, 15 
RR 2045, 2046 (1957). Pending a further study on the advisability of ulti- 
mately moving all television into the UHF band (thus eliminating the inter- 
mixture problem), the Commission concluded (as an interim measure) that 
it would determine on a case-to-case basis whether the deletion of a VHF 
channel in a predominantly UHF area would "improve the opportunities for 
effective competition among a greater number of stations," in line with the 
mandate of Section 303(g) of the Act requiring the Commission to "encourage 
the larger and more effective use of radio in the public interest" (47 U.S.C. 
Sec. 303(g)). The intermixture concept, which had been "basic" to the Sixth 
Report, was thus repudiated, with the Commission recognizing at long last 
that the utilization of a "wide coverage" VHF channel in a predominantly UHF 
area could result in less service rather than more service and that UHF allo- 
cations in a two-VHF market were in effect "paper allocations." 

In order to implement the conclusions thus reached, the Commission 
reinstated (with new docket numbers) the five "pilot" and eight other de- 
intermixture proposals which it had dismissed on November 10, 1955, with 
a view to considering anew, on a case-to-case basis, the advisability of de- 


intermixing particular areas - General principles for correcting the conse- 
quences of the 1952 policy of intermixture, where feasible, by eliminating 

a VHF channel in a UHF area, were delineated in the June 26, 1956 Report 
(five criteria). The individual notices required the parties to submit data 
on each of these criteria (R. 1-3). 


1 The Commission's refusal to hold VHF comparative proceedings in abeyance in UHF areas while it was ... 
restudying its Sixth Report resulted in a number of appeals to this Court. Since the Commission had decided 
“to adhere to the 1952 allocations for the time being,” while the Sixth Report was being re-examined in 
Docket No. 11532, this Court sustained actions of the Commission making VHF grants in the interim in UHF 
markets, Coastal Bend Television Co. v. Federal Communications Commission, 98 U.S. App. D.C. 251, 
255, 234 F. 2d 686 (June 7, 1956). , 

2 The Hartford case became Docket No. 11748. 
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The ascertainment of the facts (whether a given market should or should 
not be deintermized) was to be determined in individual proceedings covering 
each market where it appeared to the Commission that the elimination of a 
VHF channel might "improve the opportunities for effective competition 
among a greater number of stations."" Thus, Docket No. 11748 was instituted 
for the sole purpose of determining whether the factual situation in the Con- 
necticut Valley, under the general criteria established in Docket No. 11532 
( a general rule-making proceeding), warranted the deletion of Channel 3 in 
Hartford (R. 1-3, 869-870). 

In short, what result should be reached in Docket No. 11748 turned on 
the ascertainment of "adjudicative facts." Would the utilization of Channel 3 
in Hartford (constituting as it did a second VHF operation in that general area) 
jeopardize existing UHF stations in the Connecticut Valley, and prevent im- 
portant cities in the Connecticut Valley from having their own local outlets? 
Would the deletion of Channei 3 augment the opportunities for more effective 
competition among a greater number of stations in the Connecticut Valley, 
in line with Congressional policy embodied in Sections 303(g) and 307(b) of 
the Communications Act? | 

A more specific factual problem, turning on "adjudicative facts" rele- 
vant to particular stations and operations in a specific market, would be diffi- 
cult to formulate. Pertinent "legislative facts," applicable to the VHF-UHF 
situation in general, had been properly determined and enunciated in Docket 
No. 11532 (a general rule-making proceeding), to wit, that “intermixture" 
was a failure, that the policy of intermixing VHF and UHF in the same markets 
was no longer a sine qua non to the allocation table, that deintermixture should 
be utilized (as an interim measure) to improve opportunities for more effective 
competition among a greater number of stations in areas which met certain 
tests there laid down -- thereby rectifying (so far as possible) the unfortunate 
consequences of the intermixture policy adopted in 1952. By their very nature, 
these individualproceedings though labeled "rule-making" called for the ascer- 
tainment of "adjudicative facts" -- the effect of a new VHF grant on existing 
UHF licensees presently serving the Connecticut Valley. The impact of any 
decision thus reached was "particular and immediate," rather than "general 
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and future." Philadelphia Co. v. Securities and Exchange Comn. , 84 U.S. App. 
D.C. 73, 175 F.2d 808 (1948) (dismissed as moot, 337 U.S. 901 (1949); 
National Broadcasting Co. v. Federal Communications Commission, 76 U.S. 
App. D.C. 238, 248, 132 F.2d 545 (1942), aff'd 319 U.S. 239 (1943); Morgan v. 
United States, 298 U.S. 468 (1936), ibid, 304 U.S. 1, (1938). 


Ii. 


Appellants Were Entitled to a Due Process Determination of 
the Factual Issues Inherent in Docket Nos. 11748 and 8621 


' 


Appellants are licensees of the Commission -- they are not mere ap- 
plicants or permittees. They have limited property rights in the facilities 
by which they are providing a UHF service to the Connecticut Valley. L.B. 
Wilson, Inc. v. Federal Communications Commission, 83 U.S. App. D.C. 176, 
181 : 170 F.2d 793 (1948). Their rights as licensees and permittees of Stations 
WWLP and WRLP are superior to those of an applicant (or conditional grantee) 
of a VHF channel allocated to Hartford in 1952 pursuant to an intermixture 
policy which was repudiated by the Commission in its subsequent Report of 
June 26, 1956 in Docket No. 11532. 

One prefreeze VHF station (Channel 8 in New Haven) is already providing 
a Grade A service to most of Connecticut (R. 301). The conclusion reached 
in Docket No. 11532 that intermixture had proved a "failure" stems from the 
fact (with the nonmanufacture of all-channel receivers) that UHF cannot sur- 
vive, let alone compete effectively, with VHF stations in areas receiving 
Grade A service from two or more VHF stations -- a fact which the Com- 
mission itself has now recognized: ‘Our experience in other markets con- 
vinces us [that] the advent of a second VHF station ina UHF market, such as 
Albany-Schenectady-Troy, would, in all probability, destroy the ability of 
existing UHF stations to continue to provide service in the area", 22 FCC 
Reports 293, 302 (para. 19)- 


1 “The action is favorable to WHDH. It was merely an applicant. KOA was an existing station. As between 
the two, if either was entitled to the greater protection, it would seem to be KOA; ational Broadcasting Co. 
v. Federal Communications Commission, 76 U.S. App. D.C. 238, 248, 132 F. 2d 545 (1942). 


2 €f. Commission's brief in WIRL Television Company v. F.C.C. (Case No. 13,768 et al, p. 26: “It seems 
clear that despite the head start of the /two/ UHF stations in Peoria operation there by one VHF station proposed 
in 1952 is likely to seriously jeopardize the continued successful operations of one or both of the existing UHF 
stations as well as any real possibility of the successful development of a fourth station.” See also Channel 
Assignment to Columbia, S.C., 15 RR 1682, 1688 (1957). 
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_Thus, the licensing of Channel 3 in Hartford (the second VHF station in 
the Connecticut Valley) will have a direct impact on appellants’ present and 
future operations in the Connecticut Valley. If it does not destroy appellants' 
operations altogether, it will as a minimum render those licenses less valuable 
and less useful. With the advent of a second Grade A or better VHF signal in 
the Connecticut Valley, existing UHF sets will be replaced as they become 
obsolete with less expensive VHF-only sets, thus reducing appellants’ coverage 
just as completely and just as detrimentally as a grant which would create elec- 
tronic interference. Appellants are accordingly entitled to a due process deter- 
mination whether such impingement on their existing licensed operations will 
serve the public interest. See National Broadcasting Co. v. Federal Communi- 
cations Commission, 76 U.S. App. D.C. 238, 132 F.2d 545 (1942), aff'd 319 
U.S. 239 (1943); Metropolitan Television Co. v. United States, 95 U.S. App. 

D.C. 326, 221 F.2d 879 (1955). 
Stated another way, the utilization of Channel 3 in Hartford will be at 
the expense of licensed UHF operations in Connecticut and central Massachu- 
setts, including a number of communities which (with no available VHF channels) 
are dependent on UHF for their only local television outlets. This Court is on 
record that a grant of an additional station which will mean the destruction of 
an existing operation cannot, particularly in Section 307(b) situations and absent a 


persuasive showing, be said to serve the public interest. "In any case where 
it is shown that the effect of granting a new license will be to defeat the ability 
of the holder of the old license to carry on in the public interest, the applica- 


tion should be denied unless there are overweening reasons of a public nature 
for granting it... Great Western B. Ass'n. v. Federal Communications Com- 


mission, 68 U.S. App. D.C. 119, 123, 94 F. 2d 244 (1938). The foregoing 
i The Coastal Bend and Greylock cases are not to the contrary. ( There the Comriission, had not yet repudiated 
the intermixture concept which was basic to the Sixth Report. As made clear by this Court, the Commission 
had decided to continuetoadhere to that Report and that concept, at least until it found (as a result of a general 
rule-making proceeding then in progress) that intermixture would not work and that a feasible altemative was 
available, Subsequent to the actions complained of in those appeals, the Commission has found as a fact (in 
Docket No. 11532) that intermixture was a failure, and that VHF channels should be eliminated where to do so 
will improve the opportunities for more effective competition among a greater number of UHF stations. 
Appellants are thus entitled to a due process determination by the Commission on whether in the Connecticut 
Valley area the licensing of a second VHF station will destroy «or jeopardize their operations and thus result 


in less service rather than more service in Connecticut and central Massachusetts. See Harbenito Broadcastin 
Go. v. Federal Communications Commission, 94 U.S. App. D.C. 329, 218 F. 2d 28 (1954). 
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principle was not repudiated by the Supreme Court in the Sanders case, 
309 U.S. 470 (1940). It is fully supported by dictum in that very decision 
(at p. 476). It has been reasserted by this Court since Sanders was decided. 
In Democrat Printing Co. v. Federal Communications Commission, 91 U.S. 
App. D.C. 71, 202 F.2d 298 (1952) this Court said (p. 77): 


_ The mere loss of profit to an existing station would not, of course, 

_ be an adequate basis for denying a license to a proposed station. 
If, however, the result of the grant to the proposed station is to 
make it financially impossible for an existing station to continue 
its operations or maintain a high level of service the resultant 
loss of service might be adverse to the public interest and 
therefore warrant denying the new license. 


| Finally, in the Network Case, 319 U.S. 190, 217 (1943), the Supreme 
Court itself recognized a similar concept: 


The avowed aim of the Communications Act of 1934 was to secure 
the maximum benefits of radio to all the people of the United 
' States. To that end Congress endowed the Commission with 
comprehensive powers... 


_ These provisions, individually and in the aggregate, preclude 
the notion that the Commission is empowered to deal only with 
technical and engineering impediments to the "larger and more 
effective use of radio in the public interest.'"' We cannot find 

_in the Act any such restriction of the Commission's authority. 

- Suppose, for example, that a community can, because of phy- 
sical limitations, be assigned only two stations. That community 
might be deprived of effective service in any one of several ways. 

_ More powerful stations [VHF ?] in nearby cities might blanket 
out the signals of the local stations so that they could not be 

heard at all. The stations might interfere with each other so 

_ that neither could be clearly heard. Qne station might dominate 
the other with the power of its signal. But the community could 
be deprived of good radio service in ways less crude. One man, 

_ financially and technically qualified, might apply for and obtain 
the licenses of both stations and present a single service over 

_ the two stations, thus wasting a frequency otherwise available 

_ to the area. 


The language of the Act does not withdraw such a situation from 


the licensing and regulatory powers of the Commission, and 
there is no evidence that Congress did not mean its broad 
language to carry the authority it expresses. 


| That the "public interest"' requires the Commission to consider the 
impact of a new grant on an existing service, particularly where the grants 
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are in separate communities, is apparent from this Court's recent actions 
in Television Corporation of America v. F.C.C., Case No. 13,803, on appeal 
from Kaiser Hawaiian Village Radio, Inc. , 22 FCC Reports 941 (1956); and 
Fitch and Kile v. F.C.C., Case No. 13,868, on appeal from Southeastern 
Enterprises, 22 FCC Reports 605 (1957); cf. Statesville Broadcas ing Co. v. 
F.C.C., Case No. 14,063. In each of these cases, although stays were 
denied because of an inadequate showing of irreparable injury, the Court 
expressed the view (in the first two cases) that the probabilities of success 
on the merits "appear to be heavily with the appellant" and in the third case it was 
sufficiently impressed with the merits to order an expedited briefing schedule. 
Even in those cases where it asserted it was without jurisdiction to consider 
the economic effect of a new station in the same city, even the Commission 
recognized that, in Section 307(b) situations involving different communities, 
the impact of a grant in one community on an existing operation in another 
community could not be ignored. 22 FCC Reports 605: : 

Bearing in mind that Docket No. 11748 was instituted for the express 
purpose of determining the impact of a grant of that facility in Hartford on 
UHF stations in Connecticut and central Massachusetts, oe were en- 
titled to a due process determination of those questions.” i 

Because of the alleged impact of a Channel 3 grant in Hartford on 
existing UHF operations in Connecticut and central Massachusetts (including 
appellants' own licensed and operating facilities) , appellants were entitled 
to a threshold determination whether a grant of Channel 3 would or would not 
impinge on existing UHF operations, whether the elimination of Channel 3 





1 In the instant case appellants are concemed with the effect of a second VHF grant in Hartford, Connecticut 
on UHF operations, not only in Hartford and other cities in Connecticut, but also in| Springfield, Holyoke, 
Greenfield and other cities in central Massachusetts, A Channel 3 operation in Hartford will place a Grade A 
signal not only over most of Connecticut but also over a substantial portion of central Massachusetts, including 
Springfield and Holyoke (R. 300) and a Grade B signal over substantially all of central Massachusetts (R. 300, 
301). Channel 8 in Hartford already places a Grade A signal over most of Connecticut and a Grade B signal 
over Springfield (R. 301). With the Commission's legislative findings in Docket No, 11532 conceming the 
effects of a second VHF service on UHF operations, the Commission was squarely presented with the question 
whether Channel 3 in Hartford would not deprive Springfield, Holyoke, and Greenfield, Massachusetts of their 
only local television outlets, in contravention of Section 307(b) principles. 


2. As we shall see, infra, the Commission in its Report in Docket No, 11748 never considered whether the 
elimination of Channel 3 in Hartford would or would not “improve effective competition” among a greater 
number of stations in the Connecticut Valley. 22 FCC Reports 332. See L. B. Wilson, supra; Harbenito 


Broadcasting Co., supra. : 
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would result in more services in those areas, and whether people in central 
Massachusetts might be left without any service if Channel 3 were utilized in 
Hartford. See L. B. Wilson, supra. If it were determined as a fact that such 
a grant would jeopardize existing UHF stations in Hartford, Bridgeport, New 
Britain, Waterbury, Springfield, Holyoke and/or Greenfield, and that some of 
these communities would be left without a station of their own and without a 


television service of any kind, such matters would be germane to a determi- " 
nation whether Channel 3 should be granted in Hartford. Appellants were en- + 


titled to have those factual issues ascertained and determined, pursuant to due 


4 


process of law, in either the comparative "adjudicatory" proceeding (Docket 
No. 8621) or in the so-called Hartford rule-making proceeding (Docket No. 
11748). 

_ As heretofore noted, the grant which the Commission made to inter- 

venor on July 25, 1956 (after the institution of Docket No. 11748) was ex- 
pressly made subject to the outcome of that proceeding and subject to the 
further proviso that no construction be begun until that proceeding was resolved! 
That action rendered moot Springfield's appeal (Case No. 13,311) from the Com- 
mission's earlier refusal to allow it to intervene and present such issues in 
Docket No. 8621. When the Commission on February 26, 1957 refused to con- 
sider in Docket No. 11748 the impact of Channel 3 on UHF operations in the 
Connecticut Valley, and when it lifted the "no construction" condition on Feb- 
rucry 27, 1957, appellants again sought relief in Docket No. 8621 (R. 761-766, «. 
780-782). With an express proceeding pending to determine those matters < 
(Docket No. 11748), appellants cannot be criticised for not seeking earlier 
intervention in Docket No. 8621. 

- Furthermore, at the time the Commission takes affirmative action, by 
making a grant, adopting a rule, or allocating a frequency, it must find that 
such action will serve the "public interest, convenience, and necessity". 
Enterprise Co. v. Federal Communications Commission, 97 U.S. App. D.C. 
374, 379; 231 F.2d 708 (1955). "If after a hearing on an application and prior " 
to a decision, the public interest requires a change in the rules which would” 


1 : 
Identical conditions were attached to the Channel 8 grant in Peoria now before this Court i 
13,768, 13,769, and 13, 912. 8 in Case Nos, 
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preclude a grant of the application, obviously, such application cannot be 
granted.""' Paramount Television Products, Inc., 8 RR 459, 462 (1952). Here, 
by virtue of the Commission's own action reinstating Docket No. 11748 on 
June 26, 1956, the original allocation of Channel 3, predicated on an inter- 
mixture concept repudiated that date, was certainly "suspect." The Com- 
mission was thus required in one proceeding or the other, whether labeled 
adjudicatory or legislative, to ascertain the impact which a grant in 1957 of a 
VHF channel allocated to Hartford in 1952 would have on existing UHF. opera- 
tions in Connecticut and central Massachusetts. : 


IV. 


The Manner in Which the Commission Decided Adjudicative 
Facts Pertinent to the Deintermixture of the Connecticut 
Valley Contravened Due Process and Statutory Requirements 


: 
| 


The Commission having instituted a proceeding (Docket No. 11748) to 
determine whether Channel 3 should be deleted from Hartford, in order to 
"improve effective competition among a greater number of stations" in the 
Connecticut Valley, appellants had standing as existing licensees of the Com- 
mission to submit evidence on what effect the commercial utilization of VHF 
Channel 3 in Hartford would have on their existing operations in that area. 
What is equally important, they were entitled to findings based on the evidence 
compiled in that proceeding and to conclusions rationally flowing from such 
findings. Johnston Broadcasting Co. v. Federal Communications Commission, 
84 U.S. App. D.C. 40, 175 F.2d 351 (1949). : 

Since appellants did not demand that the record (in Docket No. 11748) be 
compiled by a "trial-type hearing" (confrontation and cross-examination), the 
Court is not here faced with a decision whether in a so-called rule-making 
proceeding an oral (as distinguished from a written) hearing is an essential 
element of due process -- in situations where the impact of the Commission's 
action on existing licensees is "particular and immediate.""" But in acquiescing 


1 This Court in Philadelphia Co. v. Securities and Exchange Comn., supra, has heretofore held that, on 
demand, a trial-type hearing is an essential element of due process in es situations. No trial type hearing 
was demanded by appellants in Docket No. 11748 for a very good reason, In appellants’ view, confrontation 
and cross-examination, the usually thought of initial requirements for an evidentiary or trial-type hearing, 
are often of less importance in determining engineering and economic facts (at least where credibility and 
demeanor problems are not raised) than the due process assurance that when the record is (Cont'd. p. 36) 
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in a “written hearing" in Docket No. 11748, appellants did not waive other 
"due process" safeguards -- a right to rebut (by written data) facts developed 
by other parties to the proceeding, a right to oral argument, a right to findings 
predicated on pertinent evidence thus submitted, and a right to conclusions 
based on such findings. The question whether, in the above-enumerated par- 
ticulars, appellants were denied "essential minima of procedural due process 
of law"' in Docket No. 11748 is thus squarely before this Court. That appellants 
were denied such rights is readily demonstrable. 

A. Right to Rebut. -- The Notice of Rule Making in the instant proceeding 
(Docket No. 11748) called for written comments (R. 1-3) -- opening comments 
to be filed on or before December 3 and answering comments on or before 
December 28, 1956 (R. 48-49). The notice foreclosed rebuttal comments except 
for "good cause" (R. 1). It said nothing about oral argument (R. 1-3). Volu- 
minous opening comments were filed on December 3 and answering comments 
on December 28. Promptly upon learning (contrary to implications in the 
June 26 Report and Order in Docket No. 11 532) that the Commission was 
disturbed by the fact that Channel 3, if deleted from Hartford and utilized 
in Rhode Island, would not place a city-grade service over Providence (as 
distinguished from a Grade A service over substantially all of Rhode Island), 


(Footnote 1 Cont‘d. from page 35) eventually compiled (be it by the written or oral method) the 
findings will be predicated on the record and rational conclusions will be drawn therefrom. Appellants are 
prepared to live with written hearings (where credibility does not become an issue), if they can be assured 
that the evidence which they present will be considered, that findings will be predicated on the record, and 
that rational conclusions will be drawn from the findings. 


1 

The Commission having refused (as we shall see) to make a determination in Docket No. 11748 whether 
a grant of Channel 3 would destroy existing UHF services and that the deletion of Channel 3 would result in 
more service, appellants should have been allowed to participate (at least for that purpose) in Docket No. 8621, 


a proceeding admittedly adjudicatory in nature. ‘ Appellants did not waive their right to a “trial-type hearing” 
in Docket No. 8621. 


2 That the elimination: Of a VHF channel in one area was not to be dependent on the practicability of using 
the deleted VHF channel elsewhere was recognized by the Commission in its Memorandum Opinion and Order 
of June 24, 1957 denying reconsideration in this very case (R. 869, para. 3), an admission which punctures 
completely the reasoning in its March 1, 1957 Order (R. 751-960). In its June 24 Order the Commission said 
R. 869): 

: 3. in some communities the Commission proposed to achieve its objective of enhancing the 

opportunities for more effective competition by adding VHF channels. In others, it was proposed 

to delete VHF channels in order to make the community dependent in whole or in part on UHF. 

In some cases the Commission believed it would be possible to improve the situation in two 

localities by deleting a VHF channel from one area, thereby making it all Ui'F, and shifting it 

to another community, within a VHF area, as an additional outlet. 
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appellants sought leave, on February 21, 1956, to file additional comments 
showing that a city-grade signal could be placed over all of Providence if 
WGBH-TV were required to shift to WBZ-TV's new tower designed to ac- 
commodate all VHF stations in Boston (R. 725-743). Leave to file that 
pleading was denied, because of the "lateness" of the request and "because 
the offered solution does not cover all the deficiencies in the proposal" to 
allocate Channel 3 to Providence (R. 758). | 

While we are not here asserting a right to an oral hearing in Docket 
No. 11748, we do say that where an administrative agency, in the interest 
of expedition, uses the written method for compiling a record and reaching a 
decision which will have a "particular and immediate" impact upon existing 
licensees, it runs afoul of due process when it arbitrarily refuses a rea- 
sonable opportunity to rebut answering facts -- particularly where (as here) 
the agency used the unrebutted data as its primary excuse for not removing 
Channel 3 from Hartford (R. 751-760). Although labeled a "furthermore" 
argument, one need only read the decision (particularly in the light of results 
reached in other cases decided the same day) to realize that the alleged in- 
ability to utilize Channel 3 in Providence assumed paramount importance. 

The length to which the Commission went to discount the usability of 
Channel 3 in Providence, its "studied disparagement" of the other alternative 
uses (R. 759), is shocking. Rhode Island has only two stations of its own 
(both VHF). As this Court knows, the additional UHF assignments to Providence 
are "paper allocations" -- with the only UHF station in Providence folding after 
the second VHF station went on the air. Thus Providence (and Rhode Island) 
are badly in need of a third station to supply the programs of the third national 
network. Even with WGBH-TV operating at its present site, Channel 3 can 
be utilized in southern Rhode Island (in conformity with all mileage separation 
requirements), from whence it would provide a Grade A signal over substantially 
all of the State of Rhode Island (R. 300). Under the Commission's Table of 
Allocations, channels are allocated to only one city in Rhode Island, as against 
nine cities in Connecticut (1 RR 53:606). Under these circumstances the allo- 
cation of a channel to a second city in Rhode Island would not be a "misuse" of 
the frequency. ! 
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Furthermore, even with WGBH-TYV at its present site, Channel 3 in 
southern Rhode Island (Westerly et al), would place a city-grade service 
over a portion of Providence, and a Grade A over most of the rest of the 
state (see R. 871). In proposing to remove Channel 7 from Evansville (22 
FCC Reports 382), in allocating Channel 12 to New Orleans (22 FCC Reports 
396), and in adding Channel 6 to Miami, the Commission was confronted with 
situations where the site for the VHF station had to be as much as 30 miles 
from the city to which it was adding an additional VHF channel: Channel 3 
in southern Rhode Island would have been equally close to Providence. In 
New Orleans it was conceded that Channel 12 would not place a city-grade 
service over all of New Orleans (R. 871). Channel 12 was nevertheless al- 
located to New Orleans so that community could have a third VHF service 
(22 FCC Reports 396). 

To top everything, even though the utilization of Channel 3 in southern 
Rhode Island (from whence it would place a Grade A signal over substantially 
the entire state) met all the Commission co-channel and adjacent channel 
mileage separation requirements, the Commission elected to talk about "ad- 
jacent channel interference” (R. 757, para. 14). We challenge the Commis- 
sion to cite another instance since 1952 where it has found interference to 
exist where (as here) the transmitter sites met mileage separation require- 
ments specified in its Standards, or where it refused to allocate a channel 
to a community on any such ground. In fact, in the Ainsworth, Nebr. case, 
where it was shown that another channel permitting wider spacings was avail- 
able, the Commission nevertheless allocated the channel it originally pro- 
posed with the peremptory statement that it met mileage separation require- 
ments, and that was that (see Case Nos. 13842 and 13843).. 

The rebuttal data which appellants sought leave to file showed that if 
WGBH-TV placed its antenna on WBZ-TV's new tower northwest of Boston, 
Channel 3 could be moved much closer to Providence, from whence it would 
place a city-grade signal over all of Providence. If the elimination of Channel 


3 from Hartford was to be made to turn in large part on its usability elsewhere, 


1 in removing Channel 8 from Peoria the Commission was similarly confronted with a situation where the 
channel could not be used in the cities to which it was reallocated (Davenport-Rock Island-Moline). How- 
ever, in that case, sites were available from which it would place a city-grade signal over one or more of 
the cities to which the channel was reallocated (22 FCC Reports 342). 


‘ 
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such data was pertinent to a proper "public interest" determination. The 
cavalier rejection of such data because of "lateness" was arbitrary, parti- 
cularly in the light of the criteria laid down in Docket No. 11532 indicating 
that the elimination of a VHF channel in a UHF area was not to be dependent 
on the usability of the deleted channel elsewhere. 

Right to Oral Argument. -- Appellants on February 4, 1957 fileda 
formal request for oral argument in Docket No. 11748 (R. 721-724). That 
request was denied on the ground that oral argument would not be of "sub- 
stantial assistance in the resolution of the questions presented” (R. 757). 

In a proceeding involving the ascertainment of adjudicative facts, where the 
agency attempts to resolve such matters on a written record and particularly 
where it has refused a party the right to rebut answering data, a failure to 
grant oral argument contravenes essential elements of due process. See 
Harbenito Broadcasting Co. v. Federal Communications Commission, 94 
U.S. App. D.C. 329, 332, 218 F. 2d 28 (1954); L. B. Wilson, Inc. v. FCC, 
83 U.S. App. D.C. 176, 170 F.2d 793 (1948). The Supreme Court's decision 
in Federal Communications Commission v. Station WJR, 337 U.S. 265 (1949), 
as this Court pointed out in the Harbenito case, is not to the contrary. A 
holding that questions of law can be disposed of on the pleadings, without oral 
argument, is not a holding that questions of fact can be similarly resolved, 
particularly in situations where the agency is ascertaining “adjudicative facts" 


by the written method. Harbenito Broadcasting Co. v. Federal Communications 


Commission, supra. 


1 The matter was raised again in appellants’ petition for reconsideration (R. 779- -812), on the premise that 
in making “public interest” determinations the Commission should reach a decision with full knowledge of all 
the facts, and not on the basis of rules of pleading. In denying that petition for reconsideration (on June 20, 
1957), no mention is made whatever of the fact that Channel 3 could be so used as to place a city-grade signal 
over all of Providence if WGBH-TV shifted to WBZ-TV's new site (R. 869-872). In fact, the Commission again 
reiterates the statement contained in its March 1 Report (valid only because the February 21 data was ignored) 
that Channel 3 would place a city-grade signal over only a portion of Providence (R.' 871, para. 7). Then, 
when the Commission did finally consider appellants’ proposal regarding WGBH-TV on July 1, 1957 (R. 923- 
924), it denied that request on the ground that it had already decided not to shift Channel 3 from Hartford to 
Providence and the proposal was in effect moot (R. 923-924). A piecemeal consideration in this fashion of 
factors pertinent to a “public interest determination” is not a weighing of the evidence as required by the Fifth 
Amendment. Morgan v. United States, 298 U.S. 468, 480 (1936). 


2 In a general rule-making proceeding the radmicdnteative agency is not er to afford oral argument. 
5 U.S.C. Sec 1003(b). But, as we trust that we have made clear, the instant so-called mle-making 
proceeding, because its impact is “immediate and particular”, calls for quasi-judicial proceedings. 


Philadelphia Co. v. SEC, supra; National Broadcasting Co. v. Federal Communications Commission, 76 U.S. 
App. D.C. 238, 248, 132 F. 24545 (194 ———— oad ior 
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C. Right to Findings. -- But whether the Commission rightly or 
wrongly refused to hear oral argument or entertain additional comments, 
we submit that on the record compiled by either the written or oral method, 
where the impact of the Commission's action is "immediate and particular ," 
a person is entitled to a decision predicated on findings of facts supported 
by the evidence, and to conclusions rationally flowing from such findings. 
This we have not had. 

One need only review the results reached in the individual deintermixture 
proceedings instituted by the Commission on June 26, 1956, in which decisions 





were released March 1, 1957, to appreciate how important the last-mentioned 
considerations are to due process. On that date the Commission released 
Reports and Orders in Albany-Schenectady-Troy-Vail Mills, N.Y. (Docket 
No. 11751), 22 FCC Reports 293; in Elmira, N.Y. (Docket No. 11758), 22 
FCC Reports 307; in Springfield, Ill.-St. Louis, Mo. (Docket No. 11747), ¥ 
22 FCC Reports 318; in Hartford, Conn. - Providence, R.I. (Docket No. 
11748), 22 FCC Reports 332; in Peoria, Il. (Docket No. 11749), 22 FCC 
Reports 342; in Madison, Wisc. (Docket No. 11754), 22 FCC Reports 356; in 
Fresno-Santa Barbara, Cal. (Docket No. 11759), 22 FCC Reports 365; and 
in Evansville, Ind. -'Louisville, Ky. (Docket No. 11757), 22 FCC Reports 382. 

In each of these reports except the one relating to Hartford, the Com- 
mission (in line with criteria laid down in its June 26, 1956 Report in Docket 
No. 11532) first took up the question of what effect the deletion of the VHF - 
channel would have on the "opportunities for more effective competition among iz 
a greater number of stations" in the area from which it was proposed to delete 
the VHF channel. In other words, would the deletion of the VHF result in 
more effective competition among the UHF stations in the area and provide an 
opportunity for still more UHF operations in that general area -- without causing 
any substantial number of persons to lose coverage which might otherwise be . 
obtainable only on VHF? Where those questions were answered in the affir- ir 


mative, the Commission then considered whether the VHF channel might be ® 
shifted to another market where there were nothing but VHF operations (and 

hence no opportunity for UHF stations), thereby providing an additional needed 
service in such markets. If so, so much the better. 





41 

But the utilization elsewhere of the deleted VHF channel was not a sine 
qua non to its deletion from a predominantly UHF area which satisfied the five 
criteria laid down by the June 26 Report -- as evidenced by the fact that in 
the Vail Mills and in the Elmira proceedings the Commission deleted VHF 
Channels 10 and 9 from those markets without reassigning them elsewhere. 

22 FCC Reports 293; 22 FCC Reports 307. Cf. Channel Assignment to 
Columbia, $.C. 15 RR 1682, 1688 (1957). In other words, the VHF channel 
was deleted and "placed on ice" where it appeared that its deletion would result 
in a greater number of competitive services in the area in question (on UHF), 
even though the VHF channel was not readily usable elsewhere. 

The foregoing approach, used in seven of the eight dockets decided 
February 26, 1957, was entirely consonant with the general standards laid 
down on June 26, 1956, in Docket No. 11532. It was entirely logical. But 
that approach was not used in Hartford. | 

Were appellants' rights prejudiced by the Commission’ s entirely dif- 
ferent approach in the Hartford case? They most certainly were. In the 
Hartford case the Commission first took up the question whether Hartford 
needed a VHF channel more than did Providence. In doing so, it looked at 
the problem in the same way it had in 1952 -- what persons would gain a service 
on Channel 3 (and who might not otherwise have a service) if it were used in 
Hartford versus those who would gain a service if that wide-coverage VHF 
channel were used in Rhode Island. The impact which a grant of Channel 3 in 
Hartford would have on other services (present and potential) in the Connecticut 
Valley was completely ignored in making the threshold determination whether 
Providence or Hartford was more in need of coverage which a Channel 3 opera- 
tion might provide. The fact that Rhode Island (with two VHF stations in Provi- 
dence) could not hope to have a service on the UHF channels allocated to that 
state was similarly ignored. 


1 On a hasty reading of the March 1 decision in the Hartford case (R. 751- 460), one would gain the 
impression that all five criteria specified in Docket No. 11532 were considered. However, if one reads the 
decision, after being forewamed, it becomes apparent that no mention is made of: ‘the effect which a grant of 
Channel 3 in Hartford will have on the over-all number of stations in the Connecticut Valley area (the all- 
important fifth criterion specified in the June 26 Report for determining whether a VHF should be deleted from 

a given area). Mention is made of what Channel 3, if it were used elsewhere, would do toward providing 
additional service. In fact, some mention is made of what it would do to UHF stations in the Connecticut Valley 
if it were used in Worcester, Mass. But, we repeat, the decision is discreetly silent on what effect Channel 3, 
if utilized in Hartford, will have on other services in the Connecticut Valley. Although this matter was 
expressly called to its attention in the petition for reconsideration (R. 786-812), the Commission again failed to 
face up to the problem in its Memorandum Opinion and Order of June 24, 1957 (R 869-872). 





~ 
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Using this approach (since Providence already had two VHF stations 
whereas Hartford would have none), the conclusion that the latter had a greater 
"need" for Channel 3 was a foregone conclusion. By this approach, what had 
been learned about the consequences of "intermixture" in the interval since 
1952 was ignored. That intermixture had proved a "failure" was forgotten. 
New policies formulated in Docket No. 11532, based on later information and 
developments, were not considered. In short, the fundamental fifth criterion 
enunciated in Docket No. 11532 on the basis of later information and develop- 
ments (replacing those on which the Sixth Report had been predicated) never 
came into play. Appellants had submitted written data in Docket No. 11748 in 
the belief that a decision would be forthcoming on the basis of the criteria laid 
down in Docket No. 11532, not on concepts enunciated in the Sixth Report in 
1952. Appellants were entitled to findings on the effect which the retention of 
Channel 3 in Hartford would have on other services in Connecticut and central 
Massachusetts. If the effect of a second VHF in the Connecticut Valley on UHF 
stations in that area was the same as it has been everywhere else in the United 
States (see R. 331-423), appellants were then entitled to a determination whether 
Channel 3 (even assuming that it could not be used elsewhere) should not be 
eliminated altogether in that area or reserved for educational use. 

D. Right to Ultimate Findings and Conclusions. -- The result reached 
in the Hartford case cannot be justified, in the light of the criteria laid down 
in the June 26 Report (13 RR 1571, 1582), even on the basis of the Commission's 
own findings. 

Criterion 1 ("white area"). Using the Commission's own standards for 
computing VHF and UHF coverage, Hartford was the only one of the eight pro- 
ceedings released March 1, 1957 where the deletion of the VHF channel would 
not result in the creation of some "white area" (i.e. , area not within the Grade 
A or Bcontours of another station). In each of the other seven proceedings 
“l ‘The purpose of the individual deintermixture proceedings instituted by the Commission concurrently with 
its June 26, 1956 Report in Docket No. 11532 has been nowhere better stated than by the Commission in its 
brief in the WIRL case (Case Nos. 13,768 etal), p. 25: “The objective of both section 307(b) and the Com- 


mission's present action is the same, the distribution of frequencies best calculated to provide the greatest 
amount of television service to the communities involved. We are confronted with a condition not a theory. 


We lmow in retrospect :what we could not know in 1952.” 


2  *Both the Opponents and proponents of the proposed deintermixture agree that, if computations are made in 
accordance with the Commission's Rules, there would be no such white areas (without Grade B or better service) 
resulting from the removal of Channel 3” (R. 755, para. 9); 22 FCC Reports 332, 336. 
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the evidence showed (and the Reports so indicate) that some "white area" 
would occur, using the Commission's own engineering standards, if the VHF 
-channel were deleted. The Commission concluded, notwithstanding the "white 
areas" which would thus be created, that the VHF channels should be deleted 
in Elmira and in Vail Mills, N.Y., in Evansville and in Hatfield, Ind., in 
Springfield and in Peoria, Ill. , and in Fresno, Calif. But, wonder of wonders, 
in Hartford (the one area where the deletion would not result in "white area" 
under the Commission's standards), the VHF was not deleted. In each of those 
proceedings, as in Hartford, those seeking to retaina VHF allocation (pre- 
dicated on an intermixture concept which the Commission has since repudiated) 
argued that UHF coverage, because of foliage and terrain, was more restricted 
areawise and not as dependable as VHF. In discounting the “white areas" which 
would result from the deletion of the VHF channel in the markets it chose to 
deintermix, the Commission indicated (and we think quite properly) that with 
the deletion of the VHF channel, the UHF stations in the area would probably 
apply for more power, and that some of the unoccupied UHF channels in the 
area would probably be utilized, with the result that substantial portions of the 
"white aren” would be eliminated in due course. 22 FCC Repitts 342, 347-348 
(Peoria). i 

Here, although the conditional Channel 3 grantee in an effort to prove 
"white area" by methods other than the standards, took measurements on FM 
and low-powered UHF stations, it was shown that the measurements were taken 
at a height of 10 feet (rather than the usual rooftop and antenna height of 30 feet), 
and that they were taken along highly sheltered valley roads (R. 674-717). It 
was further shown that several towns which the conditional grantee contended 
could not be expected to receive service from UHF (and would thus be "white 
area” if Channel 3 were deleted) presently receive television service from 
several UHF stations in the Connecticut Valley -- as shown by ARB surveys 
and Census Bureau set figures (R. 674-717). It is not surprising, therefore, 


1 


In that case the Commission also said (22 FCC Reports 342, 346): “No viewers will lose existing service by 
virtue of the deletion of Channel 8 from Peoria since a station is not presently operating on this frequency” 

(emphasis by the Commission). That statement was equally true with respect to Channel 3 in Hartford when 

the Commission took the actions here under review. In each market there was a conditional VHF grant outstanding. 


| 
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that the Commission concluded (R. 751-760) that "field intensity measurements 
taken at normal height of rooftop antennas would show a much more favorable 
propagation of UHF signals" than asserted by intervenor (para. 8); that "because 
of the comparatively short distance between cities [in the Connecticut Valley 
area] with television stations on the air, long range propagation of television 
signals [to avoid white area] is not as necessary. . . as itis in other areas" 
(para. 8); that the measurements submitted by intervenor in derogation of the 
standards were not "conclusive" (para. 9); "that the shadow areas would not be 
as severe as claimed" (para. 9). The most that the Commission could find 
was that "there are, without doubt, throughout the areas of rougher terrain 
‘pockets’ where UHF service is not satisfactory, as is shown by the low con- 
version rate in Litchfield and Tolland Counties (adjoining Hartford County on 
the west and east) where the residents apparently prefer fringe service from 
VHF stations" (para. 9). If these "pockets" presently receive VHF reception, 
they can hardly be termed white areas. 

_ After these basic findings, which were for the most part favorable to 
appellants, the Commission then makes the startling and highly vague ultimate 
finding that the deletion of Channel 3 may result in some "gray area" (i.e. area 
with only one other service) and that although the number would not be as great 
as intervenor estimated, "it is our judgment that the number will be substantial 
in view of the rugged terrain in part of the area" (para. 9). This ultimate 
"finding" is in the teeth of ARB surveys, census data, and express findings 
that "if the cities [other than the few in New England to which it is possible to 
allocate VHF channels] . . . are to have locally originated television services, 
they must depend for the most part on UHF stations" (para. 5); and that "with 
the scarcity of VHF signals and the availability of many UHF services, it is 
naturally to be expected that the percentage of sets converted to the reception 
of UHF is comparatively high in the Connecticut River Valley (para. 7) -- 93% 
in Hartford, 100% in central Massachusetts (para. 7). 


1 Elsewhere the Commission asserted (para. 8) that the terrain in the Connecticut River Valley “is not as favorable 
/because of alleged ruggedness/ for UHF reception as the terrain in the vicinity of Springfield or Peoria, 11). 

for example.” But it did not, and could not have, asserted that it was less favorable than Elmira and Vail 

Mills, N. Y., where the VHF channels were nevertheless deleted: 
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From the data submitted in Docket No. 11748, if coverage is computed 
in accordance with the Commission's own Standards, it cannot be controverted 
that the deletion of Channel 3 would not create any "white area." Measurements 
. submitted by intervenor to establish a different coverage picture were discounted 
by the Commission and found not to be conclusive (para. 9). The burden of 
proving any deviation from the Commission's engineering standards was on the 
person relying on computation methods other than the standards, to wit, the 
intervenor. Rebuttal data submitted by appellants showed that areas which 
intervenor contended would receive no service if the VHF channel were deleted 
are in fact being served by existing UHF stations in the area (R. 674-717). The 
rolling terrain of the Connecticut Valley is certainly less rugged than Elmira 
and Vail Mills where the VHF channels were deleted in concurrently issued 
reports, and where more substantial "pockets" could be expected. The ae 
dence accordingly warranted a finding favorable to appellants on Criterion 1. 
Criterion 2 (existing UHF stations). Even the intervenor could not deny 
that Connecticut and central Massachusetts, with six UHF stations and only 
one VHF station, are predominantly UHF (see R. 753-754, para. 6). Asa 
matter of fact, the Connecticut Valley has more UHF operations than any area 
of comparable size in the United States (R. 331-366). | 


Criterion 3 (receiver conversion). As one would expect from the large 
number of successful UHF stations in the Connecticut valley, the sets in this 
area are for the most part capable of picking up UHF signals. Hartford- 


Springfield-Holyoke, as the Commission found, range from 93% to 100% con- 
version to UHF. Likewise, as one would expect, as one moves out of the Con- 
necticut Valley eastward toward Boston or Providence, southward toward New 
Haven and New York City , and westward toward Schenectady, the number of 
VHF-only sets increases. Unquestionably, there is as high a degree of UHF 


1 In not considering what effect the utilization of Channel 3 in Hartford would have on service currently 
furnished the Connecticut Valley by UHF stations, the Commission of course gave no consideration to the 
question whether Channel 3 in Hartford would cause UHF stations to fold, thereby creating “white areas” in 
central Massachusetts, Vermont, and Nev Hampshire dependent solely on UHF service (see R. 300, 301). 


2 In short, where “reasonably good” VHF signals are available, UHF is unable to obtain a toehold or to survive 
against multiple VHF services. It is this fact which has given rise to the “intermixture problem” with which 

this Court is so familiar. Thus, as additional “reasonably good” VHF signals are poured into an area which has 
heretofore been predominantly UHF, the number of persons who will continue to pay'for service calls to keep 
UHF com erters in operation and $50 extra (or more) for all-channel receivers (when existing sets are replaced) 
starts declining. As more and more VHF stations{delayed by comparative hearings) have gone or the air, the 
UHF stations have been forced to discontinue their operations, with the result that there are only about half 


as many UHF stations on the air today as there were in 1954 = 366). ! 
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conversion (all-channel sets and converters) in the Connecticut Valley as in 
any other section of the country -- including the Elmira, Albany-Schenectady - 
Troy, Evansville, Hatfield, Peoria, Springfield, and Fresno areas where the 
Commission concluded that Criterion 3 (and the other criteria for deleting 
VHF channels) had been fully met. Thus, the Commission did not, and of 
course could not, conclude that Criterion 3 was not met here. 

_ Criterion 4 (terrain). As shown by the number of UHF stations now 
operating in Connecticut and central Massachusetts, the terrain in the Con- 
necticut Valley has been no obstacle to the growth and development of UHF 
stations -- until one moves into areas with a multiplicity of VHF signals. It 
was this reason, and not the terrain, that caused UHF stations to fold in 
Worcester (with strong VHF signals from Boston and Providence), and in 
Poughkeepsie (with strong VH¥ signals from New York and Schenectady). That 
terrain is no insurmountable barrier is clear from the instant record. It is 
not the obstacle to UHF service that multiple VHF signals are. This is borne 
out by the fact that so long as there was only one VHF station in the area 
(Schenectady), UHF stations have managed to provide a service in the Berk- 
shire Mountains (Adams-Pittsfield), despite the terrain. While the Connecti- 
cut Valley is not as flat as the terrain in and around Springfield and Peoria, 
Illinois, it is certainly less rugged than the terrain in and around Elmira and 
Vail Mills, New York, and Pittsfield-Adams, Mass. -- where the Commission 
concurrently (on March 1, 1957) proposed to delete the VHF channels so that 
the UHF stations could serve the people in those much more rugged areas. 

22 FCC Reports 307; 22 FCC Reports 293. 

Criterion 5 (improving effective competition). This criterion, as laid 
down in the June 26, 1956 Report and Order, called for a determination, in the 
light of the evidence adduced under the other four criteria and "taking into 
account all local circumstances," whether the elimination of the VHF channel 
would improve "the opportunities for effective competition among a greater 
number of stations" in the area from which the channel is deleted. In its 
March 1 Report in the Hartford case, the Commission ignored this criterion 
insofar as it pertained to the area from which it was proposed to eliminate the 
VHF channel (the Connecticut Valley). It did consider what might be the effect 





hom, 
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on other services if the channel were shifted to Providence, Bridgeport, or 
| Worcester, but it studiously avoided making any findings or conclusions on 
what effect the utilization of Channel 3 in Hartford for commercial purposes 
would have on other UHF stations serving the Connecticut Valley. It did find 
as a fact (which is sadly only too true) that many substantial communities in 
Connecticut and central Massachusetts are dependent on UHF for local tele- 
vision outlets (R. 753, para. 5). It did not find, and could not have found, that 
the retention of Channel 3 would improve the opportunities for the growth and 
development of multiple UHF services in that area. In short, the crucial issue, 
the first to which it addressed itself in the other seven proceedings, was com- 
pletely ignored in the Hartford proceeding (R. 751-760). : 

As Commissioner (former Chairman) Hyde pointed out in his dissent 
(R. 759), "the studied disparagement of certain proposed alternative uses of 
the VHF channel concerned does not justify the affirmative action taken to 
license it in the Hartford area."' Whether it should be deleted from Hartford, 
under criteria established in Docket No. 11532, did not turn on whether the 
channel could be used elsewhere‘ (as evidenced by the fact that VHF channels 
were removed from Elmira and Vail Mills ) without being reassigned to any 





other community. The issue, never faced up to in Hartford, was whether the 
deletion of that channel from Hartford (or its reservation in Hartford for non- 
commercial educational use) would improve the opportunities for more ef- 
fective competition among a greater number of stations in , the area which VHF 
Channel 3 would serve in Hartford -- to wit, Connecticut and central Massachu- 
setts. : | 

As Commissioner Hyde thus devastatingly points out, no consideration was 
given by the Commission to the possibility of reserving Channel 3 in Hartford 
for noncommercial educational use. The fact that the notice in Docket No. 11748 
did not suggest this alternative use was no sound basis for not considering such 
action. That possibility was explored at length in Docket No. 11336, which 
the Commission decided to dismiss on November 10, 1955 until it had considered 
an over-all revision of the Sixth Report in Docket No.. 11582 (13 RR 1511; cf. 11 
RR 625, 626). It was there shown that the State Board of Education in Connecticut, 
by using Channel 3, could cover the entire state of Connecticut with one station, 
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thus replacing three UHF permits they held in that state. See 11 RR 625, 626. 
In the Evansville proceeding, decided the same day as the proceeding here under 
review, the Commission had not proposed to take Channel 9 out of Hatfield and 
reserve it for educational use in Evansville. It nevertheless took that course of 
action. (22 FCC Reports 382). If it could so act in Evansville, there was no 
reason why Channel 3 could not have been set aside for educational use in Hart- 
ford, in order to improve the opportunities for more competitive service in 
the Connecticut Valley. In its opening comments in Docket No. 11748 appellants 
incorporated by reference the data submitted in Docket No. 11336 (R. 284). In 
their petition for reconsideration, appellants again asked that this possible use 
be explored (R. 780-812). They also asked that the Commission consider the 
possibility , if it were determined to leave Channel 3 in Hartford, to require 
the grantee to select a site in southern Connecticut, thereby minimizing the 
damage of a second VHF signal to important communities in central Massachu- 
setts dependent solely on UHF for their own local outlets: In its June 20 
Opinion, denying appellants’ petition for reconsideration, the Commission did 
not deign to even mention these alternative suggestions (R. 869-872). 

Thus, the approach used in Hartford not only differed, but the result 
there reached also differed from the actions in the other proceedings decided 
the same day. As well put by Commissioner Hyde, ''On the basis of the facts 
as stated by the majority in the report and order, the action taken [in the Hart- 
ford case] is not only inconsistent with actions taken the same date in the 
Elmira, Evansville, Fresno, Peoria, Springfield, and Schenectady cases, 
but actually at cross purposes with such actions" (R. 759). 

The result reached in Hartford cannot be harmonized with that taken in 
those cases: 

(a) It cannot be explained by a desire on the part of the majority 

of the Commission to retain the VHF channels in the states to which 

they were originally assigned by the Sixth Report, because in three 

cases -- Springfield, Peoria, and Evansville -- VHF channels al- 

located to one state by the Sixth Report were shifted to another state 

or states by the actions of March 1, 1957 (22 FCC Reports 318; 22 


1 In the Peoria case, the Commission expressly stated that it would “afford careful scrutiny to any applications 
for VHF channels in other cities which may appear to specify transmitter sites unnecessarily close to Peoria.” 

22 FCC Reports 342, 349 (para. 19). Appellants-asked im their petition for reconsideration that the Commission 
likewise scrutinize Channel 3 in Hartford, since it proposed a site “unnecessarily close” to Springfield-Holyoke. 
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FCC Reports 342; 22 FCC Reports 382). 3 

(b) It cannot be harmonized on any theory of not permitting 
scarce VHF channels to go unused, because in two instances 
(Channel 10 in Vail Mills and Channel 9 in Elmira) the VHF channel 
was "placed on ice” and not allocated elsewhere in order to safe- 
guard and foster multiple UHF facilities. 22 FCC Reports 293; 22 
FCC Reports 307; cf. 15 RR 1682 (1957). : 

(c) It cannot be justified on any "white area" concept because 
in all areas which were deintermixed to all-UHF (except the Connecti- 
cut Valley area) the Commission was confronted with substantial 
contentions (based on its own engineering standards) that "white areas" 
would result, whereas in the Hartford case no claim of such "white 
area" was made, let alone substantiated (22 FCC Reports 293-305 ). 

(d) It cannot be explained on "terrain factors" because in Elmira, 
Vail Mills, and the Berkshire Mountains of Western Massachusetts 
the terrain is recognizedly less favorable to UHF propagation than 


in the Connecticut Valley area (22 FCC Reports 293; 22 FCC Reports 
307). | 
(e) It cannot be harmonized on any theory that the area in ques- 


tion will not support an adequate number of UHF opérations to pro- 
vide competitive services, because the Connecticut Valley has more 
existing UHF operations than any other area involved in the various 
deintermixture cases (six UHF operations as against one in Spring- 
field, two in Peoria, two in Fresno, two in Albany-Schenectady-Troy- 
Vail Mills, and one in Elmira) (see R. 331-366). | 

(f) It cannot be explained on any dislocation concept because in 
Evansville, Fresno, and Schenectady the Commission proposed to 
shift existing VHF operations, whereas in the Hartford proceeding 
the public was not even receiving a service from Channel 3 and the 
July 25, 1956 grant was expressly conditioned on the outcome of the 
then-pending proceeding to deintermix Hartford (22 FCC Reports 
382; 22 FCC Reports 365; 22 FCC Reports 293). 
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The Hartford decision thus defies all logic. It can only be explained on 
the basis of considerations not articulated in the decision. For reasons not 
disclosed by the record (and on which we have no intention of speculating) a 
majority of the Commission was determined to keep Channel 3 in Hartford 


for use by the intervenor. Can the Commission lay down ground rules ina * 
general rule-making proceeding, as it properly did in its Report and Order of 

June 26, 1956 in Docket No. 11532, and then undertake to give effect to those ° 
general principles by a proceeding relating to a specific channel in a specific * 


market, and by calling the proceeding one for "rule-making" resolve adjudi- 
cative facts by findings and conclusions not predicated on the record and not 
conforming to due process concepts enunciated by this Court in the Johnston 
case? No matter how arbitrary and capricious the result, is there no judicial - 
review because the Commission purported to make the decision in question 
(involving adjudicative facts) pursuant to procedures spelled out in Section 4 ° 
of the APA, dealing with general rule-making proceedings future and pros- 
pective in their force and effect ? , 

_ We ask this Court, to repeat for the third time, that where adjudicative 
facts are in dispute (in either a so-called rule-making or a so-called adjudi- 
catory proceeding), due process requires the administrative agency to receive 


evidence, to make basic findings thereon, and to draw rational conclusions < 
therefrom. Philadelphia Co. v. Securities and Exchange Commission, 84 U.S. 
App. D.C. 73, 175 F.2d 808 (1948), dismissed as moot, 337 U.S. 901 (1949); . 


National Broadcasting Co. v. Federal Communications Commission, 76 U.S. 
App. D.C. 238, 248, 132 F.2d 545 (1942), aff'd 319 U.S. 239 (1943). 


Even if the only protection which a licensee has, where the Commission 


elects to decide a specific problem by rule making, is that spelled out in a 
Section 4 of the APA (5 U.S.C. Sec. 1003), we deny that the Report and Order 
of March 1, 1957 in the Hartford case satisfies even the requirements of a , 


general rule-making proceeding. Section 4 of the APA expressly provides for 
the submission of written data, and precludes the promulgation of a rule until 
“after consideration of all relevant matters presented."" The notice in Docket 
No. 11748 expressly called for data on the five general criteria which were 


> 
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' to be utilized (as a result of a general rule-making ptgmestind) in determining 
- whether deintermixture would improve the opportunities for more effective 
competition among a greater number of stations in a given market (Hartford). 
_ Written evidence was submitted by appellants (and others) on each of these 

| criteria. There is nothing in the Report and Order of March 1, 1957 showing 
| that the Commission gave any consideration to the consequences which would 
follow from a grant of a second VHF operation in the Connecticut Valley -- on 
_ existing or potential UHF services which that area would have if Channel 3 
were deleted (R. 279-443). How can it be said that the evidence has been 
"considered," in the absence of "findings" or "statements" in the Report and 
Order showing that it was considered? In short, even in general rule-making 
proceedings the administrative agency (if not held to the high degree of strict- 
ness outlined in the Johnston case) must at least articulate its reasons for the 
result it reached in such a way that a reviewing court can determine whether 
the result was or was not reached "after consideration of all relevant matter 
presented" and in line with basic concepts laid down by Congress in the statute 
under which the Commission functions. 

The importance of proper findings, so that the reviewing court can deter- 
mine whether basic policies laid down by Congress in a governing statute are 
being effectuated, is illustrated by the case of Schaffer Transportation Com- 
pany v. United States, decided by the Supreme Court on December 9, 1957, 

26 Law Week 4042. There, though dissenting, Justice Frankfurter added the 
highly significant observation "that the Court's decision may serve a useful 


purpose if it will lead the Interstate Commerce Commission, despite its 


enormous volume of business, to a more detailed and illuminating formulation 
of the reasons for the judgment that it reaches even in that class of cases 
where Congress has relied on the Commission's discretion in enforcing the 
most broadly expressed congressional policy. Since the orders in such cases 
also fall under judicial scrutiny, it is desirable to insist upo n precision in 

the findings and the reasons for the Commission's action. " 
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CONCLUSION 


It has been shown that the manner in which the Commission decided ad- 
judicative facts pertinent to the deinter mixture of the Connecticut Valley not 
only contravened due process but also statutory safeguards laid down by Con- 
gress. The action complained of should be reversed with instructions to the 
Commission (a) to consider rebuttal data submitted by appellants on February 21, 
1957; (b) to accord appellants oral argument on the recom compiled in Docket 
No. 11748; (c) to consider alternative uses delineated in appellants’ petition 
for reconsideration, and (d) to weigh the evidence, make findings of facts based 
on the evidence, and reach a conclusion supported by its basic findings. 


Respectfully submitted, 


JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKENNA & WILKINSON 
1735 DeSales Street, N.W. 
Washington 6, D.C. 


Counsel for Appellants- Petitioners 


SPRINGFIELD TELEVISION BROADCASTING 
CORPORATION 

GREENFIELD TELEVISION BROADCASTING 
CORPORATION 


December 16, 1957 
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APPENDIX A 


Constitutional and Statutory Provisions 


Amendment V, U.S. Constitution: 


No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; nor 
Shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property 


be taken for public use, without just compensation. 


Communications Act of 1954, as amended. 47 U.S.C. Sec. 151, et seq. 


Sec. 303(f): Make such regulations not inconsistent with law as 
it may deem necessary to prevent interference between Stations and 
to carry out the provisions of this Act: Provided, however, that 
changes in the frequencies, authorized power, or in the times of 
operation of any station, shall not be made without the consent of 
the station licensee unless, after a public hearing, the Commission 
shall determine that such changes will promote public convenience 
or interest or will serve public necessity, or the provisions of this 
Act will be more fully complied with; ! 


(g) Study new uses for radio, provide for experimental uses 
of frequencies, and generally encourage the larger and more effective 
use of radio in the public interest; : 
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Sec. 307(b): In considering applications for licenses, and modifications 


and renewals thereof, when and insofar as there is demand for the same, 
the Commission shall make such distribution of licenses, frequencies, 
hours of operation, and of power among the several States and 
communities as to provide a fair, efficient, and equitable distribution 

of radio service to each of the same. 


Sec. 316(a) Any station license or construction permit may be 
modified by the Commission either for a limited time or for the 
duration of the term thereof, if in the judgment of the Commission 
such action will promote the public interest, convenience, and 
necessity, or the provisions of this Act or of any treaty ratified by 
the United States will be more fully complied with. No such order 
of modification shall become final until the holder of the license or 
permit shall have been notified in writing of the proposed action 
and the grounds and reasons therefor, and shall have been given 
reasonable opportunity, in no event less than thirty days, to show 
cause by public hearing, if requested, why such order of modification 
Should not issue: Provided, That where safety of life or property 
is involved, the Commission may by order provide for a shorter period 
of notice. 


(b) In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the 
Commission. 
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STATEMENT OF QUESTIONS PRESENTED 


The appellee-respondents, United States and Federal 
Communications Commission agree that the Statement of Questions 
Presented set out on page (i) of petitioners-appellants brief 
conforms to the prehearing stipulation filed with this Court 
on September 26, 1957. However, as set out in more detail 
in the body of this brief, infra, we do not believe that the 
argument made by petitioners-appellants in their brief is 
consistent with their Statement of Questions Presented. In 
the light of the matters actually argued in iieiie brief we 
believe the issues presented in these cases wpe 

1. Is the contention that the rule making proceedings 
here had to be treated as if they were formal adjudications 
because of the existence of so called "adjudicatory facts” 
properly before this Court? : 

2. If such contention is properly before this Court, 
is it valid on its merits? : 

3. Was the Commission decision to retain Channel 3 in 
Hartford a reasonable determination based upon the pleadings? 
4. Was the Commission required to reconsider in the 

comparative proceeding on applications for construction 
permits for Channel 3 in Hartford its rule waking determi- 


nation to retain that assignment in Hartford? 
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No. 14,051 


SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 
GREENFIELD TELEVISION BROADCASTING CORPORATION, Petitioners 
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THE UNITED STATES OF AMERICA, 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 


THE TRAVELERS BROADCASTING SERVICE CORPORATION, 
THE WGBH EDUCATIONAL FOUNDATION, Intervenors 


ON PETITION FOR REVIEW AND ON APPEAL FROM ORDERS OF 
. THE FEDERAL COMMUNICATIONS. COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


COUNTERSTATEMENT OF THE. CASE 
Petitioner-Appellant, Springfield Television Broadcasting 
Corporation (Springfield), is,the licensee of UHF television 
broadcast station WWLP,.. Springfield, Massachusetts. Its. 
transmitter is located on Provin Mountain, and thus it serves 
sauteed Masvachusevts and portion of Connecticut on Channel 


22 (R. 301). Springfield is also the permittee of television 


ai oa 
translator stations on UHF Channels 71, 79 and 81 at 
Newport, Claremont, and Lebanon, New Hampshire. Petitioner- 
Appellant, Greenfield Television Broadcasting Corporation 
(Greenfield), a wholly owned subsidiary of Springfield, 
operates UHF station WRLP on Channel 32 in Greenfield, 
Massachusetts, as a satellite of WWLP. Intervenor, The 
Travelers Broadcasting Service Corporation (Travelers), now 
operates station WITIC-TV on Channel 3 at Hartford, Connecticut, 
having competed successfully in a long compardive hearing 
for that channel, Intervenor, The WGBH Educational Foundation 
(WGBH), is a licensee of an educational station on Channel 
2 in Boston, Massachusetts. 

These cases seek review of the latest of a series of 
allocation proceedings that have been held by the Commission 
to determine the most effective and fair distribution of 
available television frequencies in the southern New England 
area. In the instant proceedings as in the earlier ones, 
the Commission found it was in the public interest to leave 
Channel 3 in Hartford, Connecticut, a finding attacked many 
times in the past but consistently held to since 1952, 

Prior to 1952 the Commission's television allocation 
was limited to the 12 VHF channels. However, in 1952 the 


Bf og  ¥ 4 
Commission in its “Sixth Report and Order" adopted a nation- 


1/ See 1 Pike & Fischer, R.R. Part III, 91:601 et seq. 


~~ 


5] 
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wide allocation plan which provided for allocations of both 
VHF and UHF channels, In the Connecticut-Rhode Island area 
13 UHF stations were allocated with 4 of these being reserved 
for non-commercial educational ee Only 2 VHF Stations 
were allocated to Connecticut and 2 VHF stations were al- 
located to Rhode Island. Channel 3 was assigned to Hartford 
and Channel 8 to New Haven, Connecticut, while Channels 10 
and 12 were assigned to Providence, Rhode Island. 10 UHF 
stations were allocated to Massachusetts with one reserved 
for educational eax and 4 VHF stations were allocated to 
pisten. ieaeiereete, These four VHF stations were Channels 4,5, 
7 and 2, the latter being reserved for educational use, 

Following these 1952 allocations, comparative proceedings 
(Docket 8621) were commenced looking forward to an award of 
Channel 3 in Hartford to the most qualified applicant. The 
proceeding was not terminated until July 25, 1956 when the 


2/7 Channels 43, 49 and 71 were allocated to fc iiyeport, 
Connecticut with Channel 71 reserved for educational use. 

UHF Channels 18 and 24 were allocated to Hartford with 24 
being reserved for educational purposes. UHF Channel 59 was 
allocated to New Haven, Channels 26 and 81 were allocated 

to New London. Channels 57 and 63 were allocated to Norwich, 
Connecticut with 63 being reserved for educational use. 
Channel 53 was allocated to Waterbury, Connecticut. Channels 
16 and 22 were allocated to Providence, Rhode Island with 22 
reserved for educational use. | 


3/ UHF Channels 44, 50 and 56 were assigned to Boston, 
Channels 14 and 20 were assigned to the Springfield-Holyoke 
area. Channel 18 was assigned to Worcester as was Channel 
24 which was reserved for educational use. Channel 64 was 
assigned to Brockton and Channels 55 and 61 were assigned to 
Pittsfield. : 





a 
Commission found Travelers the most qualified applicant, but 
conditioned its grant to Travelers staying any construction 
on Channel 3 until the termination of the rule making pro- 
ceedings here under appeal and subjecting the grant to 
possible change to provide for the pave eee of some other 
channel than Channel 3 to the Hartford a 


During the pendency of that comparative hearing, the 1952 


allocation of Channel 3 to Hartford ee in 1954 
5 


by petitioners and other UHF operators | who filed a petition 


for rule making asking that Channel 3 bedeleted from Hartford 
on the ground that operation of a VHF station would prejudice 
the survival of the UHF stations in the area, However, the 
Commission denied such petitions on the ground that in 1952 
it had allocated Channel 3 to Hartford, and that since that 
time competing applicants had spent considerable money 
prosecuting their applications in reliance upon that al- 
location and for the further reason that to delete Channel 

3 from Hartford would not completely deintermix UHF and VHF 
signals Since a VHF station was (and is) operating on Channel 
8 in New Haven, Connecticut, The Commission pointed out that 
Channel 3 was the sole VHF assignment in Hartford, the capital 


of Connecticut and a community then of 177,000 persons, and 


4/ See Travelers Broadcasting Service Corp., 12 Pike & Fischer, 
R.R. 689, 806F (N.B. footnote). 

S/ These other UHF operators were: General-Times Television Corp. 
(WGTH-TV), Hartford, Connecticut, New Britian Broadcasting 
Company (WKNB-TV), New Britian, Connecticut, and Hampden- 
Hampshire Corporation (WHYN-TV), Springfield, Massachusetts. 
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that Channels 3 and 8 were the only VHF assignments in 


‘ the entire State. (General Times Television Corporation, 
ll Pike & Fischer, R.R. 625, 628.) ! 


Shortly after this decision a similar petition again asking 


that Channel 3 to be deleted from Hartford was filed by 


the same parties. The Commission reconsidered its earlier 
denial and this time initiated formal rule making proceedings 
to determine whether Channel 3 should be retained in Hart- 
ford. On November 10, 1955, after full consideration, it 


again denied the request to delete Channel 3 from Hartford 


and found inter alia: 


". . . . Certainly there is nothing in the 
records before us which would lead us to conclude 
that the limited deintermixture here sought would 
provide any significant help in resolving the dif- 
ficulties now confronting UHF broadcasters in other 
communities, or for that matter, whether the relief 

that might result in the areas directly involved, 

would materially strengthen UHF in general. There 
is little, if any, reason to believe, for instance, 
that the reassignment of channels as requested in the 
instant petitions, and in other pending petitions 
seeking similar relief, would significantly stimu- 
late the conversion of VHF receivers, the increased 
sale of combination UHF-VHF sets, the improvement 
of UHF transmitting and receiving equipment or the 
elimination of UHF and VHF equipment cost dif- 
ferentials . .. .™" (First Report on Deintermixture, 
13 Pike & Fischer, R.R.O11, 151 


This proceeding was followed by a + onion le making 
proceeding in Docket 11532 designed to study. possible methods 
to improve the nationwide television allocation structure, 

On June 26, 1956, after a study of the many different pro- 


posals, comments, and data submitted to it the ‘Commission 
, | 


° 





aisles 
released its Report and Order in said general rule making 
proceeding. (Second Report on Deintermixture, 21 Fed. Reg. 
4958, 13 Pike & Fischer, R.R. 1571 (1956.)) It concluded that 
while substantial progress had been made in developing a 
nationwide television service since a serious problems 
had arisen in expanding the nation's television service 
because of the scarcity of VHF television channels and the 
difficulties in achieving fuller use of the 70 UHF channels. 
The Commission also reviewed numerous proposals which had 

been submitted to it and concluded that a long range program 

of shifting all television broadcasting to the UHF portion of 
the spectrum might be the best solution to these problems. 
However, effectuation of any such plan, the Commission found, 
would require considerable further technical study and planning 
which would take a considerable length of time. No formal 

rule making proceedings were to be instituted effectuating 

this plan until the Commission should have an opportunity to 
study the results of intensive research into the matter by 

both Government and imc 


6/ It was estimated that over 90% of the population of the 


United States could receive television service from at least 
one station; 75% of the population could receive service from 
two or more stations; but of the 1260 communities to which 
one or more television channels were assigned, fewer than 

300 had one or more stations on the air. Slightly over 100 
communities out of the 348 communities to which two or more 
channels were assigned had two or more television stations 

on the air (13 Pike & Fischer, R.R. at 1572). 


7T/ In furtherance of this objective the Commission was in- 
strumental in having established the Television Allocation 
Study Organization (TASO) (in which participate representa- 
tives of the broadcast stations, both UHF and VHF, the national 








s 
The Commission then took up in the same opinion the 
question of the interim action which it should take, pending 
resolution of the long range problems already discussed in 
order to improve the opportunity for effective competition 
in individual areas (and thus bring about a wider television 
service) until such time as the feasibility of a long range 
move to the UHF band might be established and implemented. 
The Commission decided that this interim action could best 
be effectuated by deleting particular VHF channel assignments 
where feasible in order to provide better opportunities for 
UHF development in those communities or, alternatively, by 
assigning additional VHF channels to particular communities 
if the circumstances should permit it. Because of the widely 
varying circumstances existing in individual communities, 
the Commission did not satisve ae fixed formula for taking 
such action was possible. It did, however, eat out certain 
factors which, while not necessarily cuscliasive, it then 
believed would carry great weight in determining whether the 


VHF channels allocated to a particular community should be 


ot 
LS 


7/7 (Cont'd) networks, the electronic manufacturing industry, 
and the educational broadcasters) is engaged in a number of 
important technical studies of the allocation problem and 
its transmitting and receiving equipment corollaries. The 
Commission has cooperated fully with TASO and has staff 
members presiding at the meetingsof its various components, 
approving meeting agendas, and acting as observers in a 
number of the more technical committees and subcommittees. 





-8- 
8/ 


deleted or additional channels assigned. At the same 


time, the Commission, on its own motion, issued Notices of 


Proposed Rule Making in thirteen communities including Hart-- 


ford, looking toward the addition or elimination of certain 
commercial VHF channels. 
The Notice of Proposed Rule Making in Docket 11748 


led to the cases here on review. It gave notice that the 


8/ These were "In markets with one or more commercial VHF 
assignments, the merits of proposals to eliminate a VHF 
commercial assignment would depend to a large extent on 
such factors as: 


Whether significant numbers of people would lack 
service as a result of the elimination of the 

VHF channel, 

Whether one or more UHF stations are operating in 
the area. ; 

Whether a reasonably high proportion of the sets in 
use can receive UHF signals. 

Whether the terrain is reasonably favorable for UHF 
coverage. 

Whether, taking into account all of the local 
circumstances, the elimination of a VHF channel 
would be consistent with the objective of im- 
proving the opportunities for effective competition 
among a greater number of stations. 


The desirability of assigning a first VHF channel or of 
adding an additional VHF channel would depend principally 
upon: 


1, Whether it is possible to locate the new transmitter 
so as to meet minimum transmitter spacings. 

2. Whether, in cases where it is necessary to move the 

| channel from another city, there is greater need for 
the channel in the area to which it is proposed to 
be assigned. 
Whether the addition of a new VHF assignment would 
be consistent with the objective of improving the 
opportunities for effective competition among a 
greater number of stations." (See R. 752-753.) 
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Commission was considering whether the public interest would 


be served by the deletion of Channel 3 from its present 
allocation for commercial television use at Hartford, Con- 
necticut, by the substitution in its place of a UHF frequency, 
and by the re-allocation of Channel 3 to Providence, Rhode 
Island (R. 1-3). In this notice the Commission said: 


"Any interested party who is of the view that 
the proposed amendments should not be adopted, or 
should not be adopted in the form set forth herein, 
may file with the Commission on or before September 
10, 1956, a written statement setting forth his 
comments. Comments supporting the proposed amend- 
ments may also be filed on or before the same date. 
Comments in reply to original comments may be filed 
within 15 days from the lat date for filing said 
original comments. No additional comments may be 
filed unless (1) specifically requested by the Con- 
mission or (2) good cause for the filing of such 
additional comments is established". (R. 1.) 


The original dates for filing comments one reply comments 
were extended several times, the last extension providing for 
comments to be filed by December 3, 1956 and reply comments 
by December 28, 1956. Voluminous comments both pro and con 


and replies thereto were filed, which, in toto, comprise 
— 9/ 


over six hundred pages of the record now before this Court 


9/ Comments contra to the Proposed Rule Making to delete 


Channel 3 from Hartford and assign it to Providence were filed 
by Intervenor Travelers (R. 80-275) and by Intervenor WGBH 
(R. 491-503 and 539-540). Both petitioners filed comments 
pro to the Proposed Rule Making (R. 276-432), Travelers filed 
Reply Comments to those filed by petitioners and others 

(R. 565-611). Likewise petitioners filed reply comments to 
the comments of Travelers and WGBH (R. 673-720). 





whi 
On February 21, 1957, nearly two months after the 
Commission's notice that no additional comments could be 
filed except upon showing of good cause, petitioners sought 
permission to file additional comments in the light of certain 
statements which had been made by opponents of deleting 
Channel 3 from Hartford with respect to its usability in the 
Providence area (R. 726-727). The petitioners requested the 
Commission to order WGBH to show cause why its transmitter 
should not be moved (R. 726-743 and 906-916). Petitioners 
pointed out that a Channel 3 transmitter could not be 
located so as to provide city-grade service over all of the 
city of Providence, Rhode Island so long as WGBH's transmitter 
remained at its present site. (R. 733.) Commission Rule * 
9,600 C1) requires adjacent channel stations such as 
Channels 2 and 3 to be located 60 miles apart. Providence 
and WGBH's present transmitter are only about 30 miles 
apart. If a Channel 3 transmitter were placed sufficiently 
far from Providence so as to meet the 60 mile minimum 
separate requirement of Rule 3.610(c)(1), supra, the signal 
provided Providence by such transmitter would not be of a es 
city grade as required by Commission Rules 3.611(a)(4) 4 
and en te Consideration of the proposal to move WGBH 


was opposed by intervenor Travelers on the ground that no 


107 47 C.F.R. 3.610(e) (1). : 
ll/ 47 C.F.B. 3.611(a)(4) and 3.685(a). sg 











-ll- | 
good cause had been shown by petitioners for allowing the 
filing of additional comments at such a late date. It was 
also opposed on its merits (R. 744-750). : 

On February 26, 1957, the Commission reapked its 
decision, here appealed, that Channel 3 should remain in 
Hartford, Connecticut and not be moved to Providence, Rhode 
Island and that petitioners’ request to file additional 
comments should be denied because of the lateness of the 
request and because the proposed solution didi not cure all 
the deficiencies in the proposal to move Channel 3 from 
Hartford to Providence (R. 751-760). The Commission also 
decided in the same Report and Order that request for oral 
argument which petitioners had filed (R. 690, 722-724) 
should be denied. It was of the view that “oral argument 
would not be of any substantial assistance in the resolution 
of the question presented'(R. 757). : 

On February 27, 1957, in Dockets 8621 and 10699 the 
Commission lifted its stay imposed by its earlier decision 
of July 25, 1956 requiring intervenor Travelers not to 
commence construction of its station on Channel 3, which 
action, of course, permitted Travelers to commence immediate 
construction of its station. (R. 919-920.) This Travelers 
did, and it is now operating station WIIC-TV on Channel 3 


in Hartford. 


On June 20, 1957 in Docket 11748 the Commission after 
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considering petitions for reconsideration (R. 771-778 and 
780-812), opposition thereto (R. 813-814), and replies to 
such opposition (RB. 847-853), reaffirmed its Report and 
Order of February 26, 1957 determining that Channel 3 should 
remain in Hartford and not be allocated to Providence 
(CR. 869-872). 

On June 27, 1957, the Commission in a Memorandum 
Opinion and Order denied petitioners' request that the 
Commission reimpose its stay upon Travelers requiring it not 
to construct on Channel 3 (R. sateen 

On July 11, 1957, the Commission adopted a Memorandum 
Opinion and Order denying petitioners’ request to issue a 
show cause order to WGBH to show cause why its transmitter 
site should not be changed (R. 923-924). _ 


It is these decisions which are now before this Court. 


12/ This Memorandum Opinion and Order in Docket 8621 and 
10699 was released July 1, 1957. Petitioners had requested 
the Commission to stay its action authorizing Travelers to 
commence construction not only in its Petition for Recon- 
sideration (R. 780-812) and reply to opposition to such 
petition (R. 855-864) but also by letter (R.761-766). 
Travelers opposed such request for a stay not only in its 
opposition to the Petition for Reconsideration (R8.813-841) 
but also by letter (R.767-769). 


13/: This Memorandum Opinion and Order a a non-docket 
file was released July 16, 1957. 
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SUMMARY OF ARGUMENT 
Es 
Petitioners’ contention that since “adjudicatory facts" 
were involved in the rule making proceeding they were improperly 
denied certain attendant rights to an evidentiary hearing and in 
particular the right to rebut, the right to argue orally, the 
right to findings, and the right to conclusions based on such 
findings, is raised here for the first time. | Though petitioners 
filed numeous pleadings with the Commission in this rule making 
proceeding including a Petition for Basoasidabarion, they did 
not contend at any time that they were entitled as a matter of 
right to an ‘evidentiary hearing or any of the aforesaid attendant 
rights. It follows that such contention is therefore improperly 
before this Court, See Communications Act, Section 405, 47 U.S. 
C. 405, Democrat Printing Company v. Federal Communications 
Commission, 91 U.S. App. D.C. 72, 202 F.2d 298; O'Neill Broad- 


| 
casting Company v. Federal Communications Commission, 100 U.S. 
App. D.C. 38, 241 F.2d 443. Furthermore, even had such con- 


tention been presented to the Commission, petitioners failed 
to preserve the contention for review by this Court, because 
neither their Ngtice of Appeal nor their Petition for Review 
alleges error in this regard. : 
~ Ee 

On the merits petitioners argue that because “adjudicatory 


facts" were present in the rule making proceeding before the 


Commission that they were entitled to an evidentiary hearing or 





Se 
at least its attendant rights. Such argument flies in the face 
of numerous recent decisions of this Court, directly retaining 
to rule making proceedings involving individual television 
channel assignments. Logansport Broadcasting Corp. v. United 
States, 93 U.S. App. D.C. 342, 210 F.2d 24; Van Curler Broad- 
casting Corp. v. United States, 98 U.S. App. D.C. 432, 236 F.2d 
727; WIRL Television Company v. United States, Case Nos. 13768, 
13769 and 13912 decided March 27, 1958, cf. Willapoint Oysters 
v. Ewing, 174 F.2d 676 (C.A. 9th). 

There is no question but what formal adjudicatory procedure 
need not be followed in a rule making proceeding except where a 
statute expressly requires otherwise. Section 4 of ’the Admini- 
strative Procedure Act governing proceedings, such as this one, 
does not entitle petitioners to a right to argue orally, to rebut, 
to detailed findings or to conclusions based on such findings. 
Section 303(f) of the Communications Act requires hearing 
procedures to be followed in Commission rule making only in certain 
specified circumstances not present here. Furthermore, even if 
petitioners were entitled to a right to rebut, they were grated. 
every opportunity to do so and in fact took full advantage of 
such opportunity to rebut arguments of intervenors in their 


Reply Comments filed with the Commission on December 28, 1956. 


iit. 
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The Commission decision to retain Channel 3 in Hartford 


instead was a reasonable determination based on the pleadings. 
Deletion of Channel 3 from Hartford would deprive a substantial 
number of persons of their only service and 4 larger number of 
persons of their only chance for a second service; this loss 
would not be offset by providing any first or second service 
in Providence or any of the other areas to which Channel 3 
might have been moved, Further the record dieeriy indicated 
that a move of Channel 3 to Providence or to southern Rhode 
Island was not feasible for technical reasons, For these 
reasons the Commission determined that Channel 3 should be re- 
tained in Hartford. 
The Commission could properly find deletion of Channel 
3 from Hartford would result in loss of service despite the 
inadequacies it found in some of the measurements used to 
demonstrate this fact. Moreover, it was clearly operating 
within its discretion in concluding that this uncompensated 
loss of first or second service, together with the lack of 
utility of the channel elsewhere, were sufficient to require 
denial of the proposed deletion of Channel 3 -from Hartford, 
irrespective of whether such action would ee competitive 
chances of other stations in the Hartford area, See Coastal 
Bend Television Corp. v. Federal Communications Commission 


ae 


and WIRL Television Co. v. United States, supra. Moreover, 
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while the determination here is inconsistent in result 
with that reached in some of the other "deintermixture” pro- 
ceedings decided at the same time these different results 
stem from different factual situations rather than any 
improper application of inconsistent standards of evalua- 
tion. 

Having properly determined in the rule making proceeding 


to retain Channel 3 in Hartford, the Commission was not 


required to reevaluate the impact of this determination on 


petitioners in the long pending comparative proceeding on 
applications for construction permits for Channel 3. Coastal 
Bend Television Co. v. Federal Communications Commission, 
supra, makes clear that the Commission does not have to re- 
consider in an adjudicatory proceeding controversies it settled 


in a rule making proceeding. 








SS i 
ARGUMENT 


Petitioners’ case as stated in their brief is based 
primarily upon a theory of law which they never presented to 
the Commission and which is not properly before this Come, 
This theory is that the petitioners were entitled to a full 
evidentiary hearing in the rule making onaheadd wie because of 
the presence of “adjudicatory facts". While petitioners admit 
they may have waived their alleged rights to an oral hearing 
involving confrontation and a cross examination, they contend 
they were improperly denied a number of other procedural rights 
normally accompanying a full evidentiary hearing including 
the right to rebut, the right to oral argument, the right to 
findings and the right to conclusions based oft (atiek findings. 
In addition, petitioners allege that they had rights to object 
to the grant of a license to intervenor for a VHF station in 
Hartford, Connecticut in view of their status as licensees of 
existing UHF stations in Springfield and Greenfield, Massachusetts, 

The Commission believes that most of these questions 
are not properly before the Court and are in any event without 
merit. The principal Commission actions here under review 
involve rule making proceedings looking towards a determina- 
tion as to whether VHF Channel 3 should be removed from Hart- 
ford, Connecticut, to which it had been assigned Since 1952, 
and assigned to Providence, Rhode Island. The. Commission in 


this proceeding was not required to proceed by way of evidentiary 


hearing or to afford the petitioners any of the other procedwal 
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rights peculiar to formal adjudications under the Communi- 
cations Act or the Administrative Procedure Act. The rule 
making proceeding was instead governed by the provisions of 
Section 4 of the Administrative Procedure Act and the procedwes 
specified in that section were fully complied with by the 
Commission here. More specifically, the rationale eS ar ee 
decision here was fully and clearly set forth in as much de- 
tail as is required by law in the Report and Order and the 
Memorandum Opinion on.Rehearing. Although this rationale 

is indirectly chailenged on its merits by petitioners, it is 
demonstrably reasonable, Finally, petitioners‘ ownership 

of existing stations in the area gave them no special status 

to challenge the grant of a station on VHF Channel 3 to the 
Winner of the extended comparative hearing for that facility, 


once the retention of that channel in Hartford had been 




















determined, ; . 
I. PETITIONERS CONTENTION THAT THEY WERE 2 
IMPROPERLY DENIED AN EVIDENTIARY HEAR- 

ING WITH ITS ATTENDANT RIGHT IS RAISED - 
IN THEIR BRIEFS FOR THE FIRST TIME AND wea 
THUS IS NOT PROPERLY BEFORE THIS COURT. ‘ 
It is a well-established rule that a party seeking judicial t- 
review of questions of law or fact must first afford the + 
«4 

Commission an opportunity to pass thereoW.. See Section 405 
al 
of the Communications Act of 1934, as amended, 47 U.S. C. «< 
£ 
am 
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405; Democrat Printing Co. v. Federal Communications Commission, 
91 U.S. App. D.C. 72, 202 F.2d 298; Roy L. Albertson v. Federal 
Communications Commission, 100 U.S. App. D.C. 103, 243 F.2d 


209; O*Neill Broadcasting Company v. Federal Communications 
Commission, 100 U.S. App. D.C. 38, 241 F.2d 443; and Red River 





Broadcasting Company v. Federal Communications Commission, 69 
App. D.C. 1, 98 F.2d 282, cert. denied, 305 U.S. 625. 

What is said in Democrat Printing Company v._ Federal 
Communications Commission, supra, 91 U.S. App. D.C. at 78, 202 
F.2d at 303 is equally true here: | 

"Since appellant has denied the Commission 

the first opportunity to state its views on 

the errors now being asserted, appellant cannot 

seek here the relief which it should have sought 

initially before the Commission". | 
Nowhere in the proceeding before the Commission did petiti- 
oners contend that they were entitled as a matter of law to 
an evidentiary hearing with any or all its attendant rights, 
including those enunciated by this Court in Johnston Broad- 
casting Company v. Federal Communications Commission, 85 U.S. 
App. D.C. 40, 175 F.2d 351 (1949). They are thus precluded 


from raising this argument on this appeal. 


| 
As indicated in the Counterstatment supra, the Commission 


14/ This section provides in part: "The filing of a petition 
for rehearing shall not be a condition precedent to judicial 
review of any such decision, order, or requirement except 
where the party seeking such review . . . (2) relies on 
questions of fact or law upon which the Commission has been 
afforded no opportunity to pass." 
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proceedings here commenced with a Notice of Proposed Rule 

Making (R. 1-2). This notice! specified in paragraph 6 that 

the proceeding was being initiated pursuant to Section 4 of 

the Administrative Procedure Act, 5 U.S.C. 1003, and provided 

for the filing on specified dates of written opening and reply 

comments in a prescribed number of copies. Filing of any 

further pleadings by interested parties was expressly pre- 

cluded except upon Commission request or for good cause shown. 
The intervenor, Travelers, did file a petition on July 

26, 1956 (after it secured the conditional grant on Channel 

3) claiming rights as a grantee to a meta Ven one Channel 

3 could be deleted from Hartford (R. 4-24). However 

petitioners throughout the entire course of the proceeding 

arn i Commission, and despite the numerous documents they 

eta nee once suggested that because of the existence 

of so-called adjudicatory facts they had rights to either an 


evidentiary hearing or any other procedural protections be- 


yond those specified in Section 4 of the Administrative Procedure 


15/ This request was subsequently dismissed as moot. 


16/ Petitioners filed Opposition to Petition for Reconsidera- 
tion and Petition for Withdrawal of Conditional Grant (R.26- 
40), Comments (R.277-432), Reply Comments (R8.674-720), Request 
for Oral Argument (R.722-725), Petition for Leave to File 


Additional Comments (R.726-727), Additional Comments (R8.730-731), 


Petition for an Order to Show Cause (R.732-741), Letter Request- 
ing Stay of Removal of Condition in Travelers Construction 
Permit (R.761-766), Petition for Reconsideration (R.780-811), 
Reply to Opposition to Petition for Reconsideration (R.855- 
868), and Petition for an Order to Show Cause (R.906-914). 
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Act. This was true not only of the pleadings petit io ners filed 
prior to the Commission's basic Report and Order but also with 
respect to its lengthy Petition for Reconsideration filed on 
April 1, 1957 (R.780-811), and its subsequent Reply to 
Opposition to Petition for Reconsideration (R, 855-868). 

This bar to raising the question on appeal is apparently 
recognized by appellants insofar as an evidentiary hearing 
including cross-examination is concerned (see Brief page 34). 
But it is equally applicable to the alleged rights they do 


claim, the right to rebut, the right to oral argument, and 


the rights to basic findings, ultimate findings and conclusions 


of the type specified for formal adjudicatory proceedings. 
Petitioners did on two occasions request oral argument €R. 690, 
722-725). These two requests are both directed solely to 
Commission discretion under Section 4(b) of the Administrative 
Procedure ue and do not refer to any alleged legal right 


18 | 
to oral argument. Similarly, while petitioners at the last 


‘1z/ Section 4(b) of the Administrative Procedure Act reads 
in part: ". . . . The agency shall afford interested persons 
an opportunity to participate in the rule making through 
submission of written data, views, or arguments with or 


without opportunity to present the same orally in any manner..." 
5 U.S.C. 1003(b) (emphasis supplied). , 


18/ The first was merely a bare request ee ee to petitioners‘ 
Reply Comments (8.690). The mere formal “Request for Oral 
Argument” filed on February 4, 1957 gave as 7 reason for 
holding oral argument (R.723): 

“Oral argument would be of great benefit. to the 

Commission in clarifying and pointing up the 

positions of the several parties. The importance 

of the proceedings fully justifies oral argument. e 


i 
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moment filed a Petition for Leave to File Additional Comments 
(R. 726-727) it did not base its request or even refer to any 
alleged legal right to rebut as a result of the adjudicatory 
nature of the facts in issue. 

Furthermore, even if such question of law had been 
presented to the Commission, petitioners failed to preserve 
such question for review by this Court. Though both the 
Notice of Appeal and Petition for Review allege some 20 
paragraphs of errors concerning the merits of the Commission's 
action, there is no assignment of error suggesting that the 
proceeding before the Commission should have provided petiti- 
oners an evidentiary hearing with any or all its attmdant 
rights. Mere general assertions; as are found on pages 6 of 
both the Petition;for Review and the Notice of Appeal,that 
the Commission actions here were “arbitrary, capricious, 
illegal, a denial of due process of law, not supported by the 


evidence of record, otherwise ‘contrary to law and in derogation 


of the public interest" are not sufficient to raise the 


specific question concerning its right to an evidentiary 
hearing with its attendant rights. See WP. Stuart v. Federal 
Communications Commission, 70 App. D.C. 265, 105 F.2d 788. 
Moreover, the general assignment of error on pages 8 of the 
Petition for Review and Notice of Appeal that "the Commission 
illegally and arbitrarily refused to consider and weigh the 


relevant and material evidence of record similarly does not 


preserve the question for judicial review of whether petitioners 
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were denied procedural rights to an evidentiary hearing, 
instead thus allegation clearly goes to the substance of 
the Commission's decision-and not to any alleged error in 
the procedure used to reach that decision. : 

Even in their Statement of Questions Presented (Pet. 
Br. (i)) originally set forth by petitioners in the Pre- 
hearing Stipulation filed with this Court on September 26, 
1957) and in their Statement of Points (Pet. Br. 14-15), | 
petitioners failed to raise any contention about being 
denied attendant rights to an evidentiry hearing. It is 
thus obvious that Petitioners" argument to this effect in 
their brief is an afterthought, which .comes much too late, 
The contention that petitioners have, under the facts of 
this case, been improperly and unlawfully denied rights 
appropriate to an evidentiary hearing of an adjudicatory 
proceeding is accordingly not now properly before this 


Court for review. 


II. RULE MAKING PROCEEDINGS CONSIDERING 
POSSIBLE TELEVISION CHANNEL CHANGES 


DO NOT REQUIRE TREATMENT APPROPRIATE 


TO FORMAL ADJUDICATORY PROCEEDINGS, 


On its merits, petitioners’ principal argument consists 
of an effort to reverse the established rulings of this Court 
with cneet to the procedures applicable to rule making 
proceedings contemplating changes in individual channel 


assignments in the Commission's Table of Assignments (Section 


3.606 of the Commission's Rules). The argument is that where 
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"“adjudicative facts" are involved, a proceeding otherwise 
classifiable as rule making must necessarily be treated as if 
it eee a formal adjudicatory proceeding with interested parties 
afforded the procedural safeguards made applicable to such 
proceedings by the Communications Act and, presumably, Sections 
7 and 8 of the Administrative Procedure Act, 5 U.S.C. Sections 
1006-1007. While the term “adjudicative fact" is variously 
defined in petitioners’ Sr ag are convinced 
that it applies to the questions they believe were or should 
have been raised in the present case (Pet. Br. 27-30). The 
difficulty with the argument is that it has little, if any, 
validity as a general proposition and none when applied to 
the Communications Act or specifically to rule making proceedings 
involving possible reassignment of television channels. 

The specific problem presented by petitioners is not, as 


they would suggest, a novel one. Peoples Broadcasting Co. v, 
United States, 93 U.S. App. D.C. 78, 209 F.2d 286 and Logan- 


sport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 
342, 210 F.2d 24,established that the Commission could 

properly allocate individual television channels to specific 
communities by rule, Logansport and Van Curler Broadcasting 
Corp, v. United States, 98 U.S. App. D.C. 432, 236 F.2d 727, 


cert. den., 352 U.S. 935, made clear that such rule making 


19/ Thus, adjudicatory facts are indicated on page 22 of 


petitioners’ brief as being facts relevant to actions which 

are “particular and immediate” as contrasted with “general : 
and future” and on page 24 as "facts pertaining to a particular 
party or a particular situation." 
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proceedings did not have to be processed as if they were formal 


adjudicatory proceedings. See also Coastal Bend Television Co. 
v. Federal Communications Commission, 98 U.S. App. D.C. 251,250, 


234 F.2d 686, 688; Gerico Investment Co. v. United States, 99 


U.S. App. D. C. 379, 240 F.2d 410. 


In the Logansport case, supra, this Court, in rejecting an 


argument that a particular VHF channel should be allocated to 
to Logansport rather than to Terre Haute stated (93 U.S. App. 
D. C. at 345, 210 F.2d at 27): 


"Petitioner also attacks the instant proceeding on 

the somewhat inconsistent ground that it was essentially 
adjudicatory and that as a result, formal findings and 
conclusions were necessary.... But rule making is not 
transformed into adjudication merely because the rule 
adopted may be determinative of specific situations 
arising in the future, See American Broadcasting Co. 

v. United States, 110 F. Supp. 374 (S.D.N,Y. 1953) 

... the statute /Section 4(b) of the Administrative 
Procedure Act/ says only ‘the agency shall incorporate 
in any rules adopted a concise general statement of 
their basis and purpose.“ This the Commission certainly 
did.... To require the Commission, in its Final Report 
and Order to discuss each particular bit of evidence 
presented would be to impose upon a totally unnecessary 
burden," : 


It might be argued that this statement was made in context of 


a nationwide reallocation and this Court's express recognition 
| 

that a formal evidentiary hearing on each of the many assign- 

: | 20/ 

ments involved would have been administratively impossible, 


20/7 But the nature of these “deintermixture" proceedings is such 
that they cannot be confined to affecting a single private party, 
as this Court concluded was the case in Philadelphia Co. v. 
Securities and Exchange Commission, 84 U.S. App. D.C. 73, 175 
F.2d 808, dismissed as moot, 337 U.S. 901. Thus comments were 
filed here by a UHF station in New Britain, Conn.; two UHF 
stations in Springfield, Mass.; a UHF station in Greenfidd, 
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“adjudicative facts” are involved, a proceeding otherwise 
classifiable as rule making must necessarily be treated as if 
it were a formal adjudicatory proceeding with interested parties 
afforded the procedural safeguards made applicable to such 
proceedings by the Communications Act and, presumably, Sections 
7 and 8 of the Administrative Procedure Act, 5 U.S.C. Sections 
1006-1007. While the term “adjudicative fact" is variously 
defined in petitioners’ bees cetietowes are convinced 
that it applies to the questions they believe were or should 
have been raised in the present case (Pet. Br. 27-30). The 
difficulty with the argument is that it has little, if any, 
validity as a general proposition and none when applied to 
the Communications Act or specifically to rule making proceedings 
involving possible reassignment of television channels. 

The specific problem presented by petitioners is not, as 
they would suggest, a novel one, Peoples Broadcasting Co. v. 
United States, 93 U.S. App. D.C. 78, 209 F.2d 286 and Logan- 


sport Broadcasting Corp. v. United States, 93 U.S. App. D.C. 
342, 210 F.2d 24,established that the Commission could 
properly allocate individual television channels to specific 
communities by rule. Logansport and Van Curler Broadcasting 
Corp, v. United States, 98 U.S. App. D.C. 432, 236 F.2d 727, 
cert, den., 352 U.S. 935, made clear that such rule making 


19/ Thus, adjudicatory facts are indicated on page 22 of 


petitioners’ brief as being facts relevant to actions which 

are "particular and immediate” as contrasted with “general - 
and future” and on page 24 as "facts pertaining to a particular 
party or a particular situation." 
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proceedings did not have to be processed as if they were formal 


adjudicatory proceedings. See also Coastal Bend Television Co. 


v. Federal Communications Commission, 98 U.S. App. D.C. 251,253, 
234 F.2d 686, 688; Gerico Investment Co. v. United States, 99 


U.S. App. D. C. 379, 240 F.2d 410. 


In the Logansport case, supra, this Court, in rejecting an 


argument that a particular VHF channel should be allocated to 
to Logansport rather than to Terre Haute stated (93 U.S. App. 
D. C. at 345, 210 F.2d at 27): 


"Petitioner also attacks the instant proceeding on 

the somewhat inconsistent ground that it was essentially 
adjudicatory and that as a result, formal findings and 
conclusions were necessary.... But rule making is not 
transformed into adjudication merely because the rule 
adopted may be determinative of specific situations 
arising in the future. See American Broadcasting Co. 

v. United States, 110 F. Supp. 374 (S.D.N,Y. 1953) 

... the statute /Section 4(b) of the Administrative 
Procedure Act/ says only ‘the agency shall incorporate 
in any rules adopted a concise general statement of 
their basis and purpose.“ This the Commission certainly 
did.... To require the Commission, in its Final Report 
and Order to discuss each particular bit of evidence 
presented would be to impose upon a totally unnecessary 
burden," | 


It might be argued that this statement was made in context of 
a nationwide reallocation and this Court's express recognition 


that a formal evidentiary hearing on each of the many assign- 
| | 20/ 
ments involved would have been administratively impossible, 


20/ But the nature of these "“deintermixture" proceedings is such 


that they cannot be confined to affecting a single private party, 
as this Court concluded was the case in Philadelphia Co. v. 
Securities and Exchange Commission, 84 U.S. App. D.C. 73, 175° 
F.2d 808, dismissed as moot, 337 U.S. 901. Thus comments were 
filed here by a UHF station in New Britain, Conn.; two UHF 
stations in Springfield, Mass.; a UHF station in Greenfidd,. 
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But exactly the same point was subsequently made by this Court 


in Van Curler Broadcasting Corp. v. United States, 98 U.S. App. 
D.C; 432 at 434-5, 236 F.2d 727, 729-30. There, in rejecting a 


claim that the explanation advanced by the Commission for adding 
a television channel to a community in a contested rule making 
Scéneading (which was far less detailed than that given here for 
refusing to make any change), failed to make adequate findings 
ee er of law, this Court stated: 


"In its report and order the Commission recited that 

the proposed assignment was consistent with its rules 

and the principles of its present television 
allocations, and that it would not be justified in 
withholding action which would bring additional service 
to a significant number of people. It said Channel 10 

at Vail Mills would represent a second service to an 
appreciable percentage of the families in the area and a 
first service to a significant number of families. Since 
this was a rule-making and not an adjudicatory proceeding, 
the Commission was required to make merely ‘a concise 
general statement of their /i.e., the rules'/ basis and 
purpose." 


* * = * = 


",.. Since all procedural requirements as to rule- 

making proceedings were met, no defect in the order 
appears in that respect. The conclusion reached by 

the Commission is clearly stated. The basis and purpose 
_of the order are ample and understandably, even though 

succinctly, stated and are within the considerations 

prescribed by the statute as criteria for Commission 

action...." 


20/ (Cont'd) Mass.; a conditional VHF grantee in Hartford; two 


prospective applicants for a new VHF channel in Providence; a 
licensee of a UHF in Providence, Sééking thé assignmérit of 
Channel 3 to one of several cities in southeastern Rhode Island 
a UHF grantee in Worcester,Mass.; a UHF grantee in Bridgeport, 
Conn.; a licensee of VHF stations in New York and Philadelphia; 
the licensee of a VHF station in Boston, Mass.; the American 
Broadcasting Co., the Joint Committee on Educational Television 
and the Governor of Connecticut. See 22 F.C.C. 332-333. 

















it — 
See also WIRL Television Company v. United States, Case Nos. 
13,768, 13,769 and 13,912, decided March oT. ep 
Petitioners’ legal theory here is primarily the product 
of academic speculation based upon extrapolation from cases 
which are at best only collaterally in point. As such it is 
inconsistent not only with the case dtedaciy eoneerued with 
television channel rule changes, but with the relevant statutory 
requirements and the great weight of judicial authority. 
The Administrative Procedure Act, 5 U.S.C. §§1001 et seq. 
establishes separate procedures for normal rule making (Section 
A) and formal adjudication (Sections 7and 8), of which the latter 
is by far the more detailed. Section 4(b) of the Act provides 
that only where an express statutory srovtalgs requires par- 
ticular rule making proceedings to be conducted by public 
hearing, must these proceedings be conducted in accordance with 
the provisions of Sections 7 and 8 applicable to formal ad- 
judications. See American Trucking Association v. United States, 


21/7 In WIRL an argument was made that the Commission was re- 


quired in a rule making proceeding to hold a full evidentiary 
hearing with the burden of showing the need for deleting a 

VHF channel resting upon the Commission. (Slip Opinion, p.4). 
This argument had much more surface validity in that case than 
here, since there the party claiming right to an evidentiary 
hearing was a conditional grantee of the very channel being 
considered for deletion. The argument nevertheless was rejected 
by the Court which stated that “we can see no basis for saying 
the Commission's decision was beyond its authority, or that the 
underlying fact findings were not supported by substantial 
evidence, or that appellant was denied the procedural rights 
due a protesting party in a rule making proceeding.” (Slip 
Opinion, p. 8.) | 





op. 

344 U.S. 298, 318-320. The Communications Act of 1934, is 
equally explicit. Section 4(j) of the Act provides generally 
that the "Commission may conduct its proceedings in such manner 
as will best conduce to the proper dispatch of business and to 
the ends of justice", 47 U.S.C. g104(j), and two of the three 
specific delegations of rule making authority do not prescribe 
any particular procedure (see Sections 4(i) and 303(r), 47 U.S. 
C. Sections 104(i) and 303(r)). However, Section 303(f), 
authorizing the Commission to “make such regulations not in- 
consistent with law as it may deem necessary to prevent inter- 
ference between stations and to carry out the provisions of 
this Act", expressly provides that: 

“Changes in the frequencies, authorized power, or in 

the times of operation of any station shall not be 

made without the consent of the station licensee 

unless, after a public hearing, the Commission shall 

determine that such changes will promote public 

convenience or interest or will serve public necessity, 

or the provisions of this Act will be more fully 

complied with." 
Moreover, the Supreme Court has held that a grant which causes 
electrical interference against which a station is protected 
by the Commission's Rules, indirectly modifies that stations 


license within the meaning of Section 316 of the Communications 


Act, which also calls for a “public hearing, if requested” by 


the station affected, See Federal Communications Commission v. 
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22/ 
National Broadcasting Co., 319 U.S. 239. 


In other words Congress in enacting the Communications Act 
made a conscious decision as to the circumstances under which 
the normal informal rule making procedures must be superseded 
by the more formal and time consuming procedures normally 


applicable only to adjudicatory proceedings required to be 
33) 
conducted through formal hearing procedures. Congress 


22/7 Petitioners refer at several places in their brief to Judge 
Rutledge's earlier decision in this Court in this case, National 
Broadcasting Co. v. Federal Communications Commission, 76 U.S. 
App. D.C. 238, 132 F.2d 545, affirmed on other grounds, sub. nom. ; 
Federal Communications Commission v. National Broadcasting Co., 
319 U.S. 239. He concluded that Section 303(f) of the Act re- 
quired that a hearing be afforded an existing clear channel 
radio station which under the Commission's rules had exclusive 
rights to operate on the channel at night, before a grant 

could be made to a new station to operate at night on the 
channel. The Supreme Court's decision, however, did not refer 
to Section 303(f) and instead found the proposed grant would 
have indirectly modified fhe clear channel station's license, 
and that its hearing rights thus stemmed from Section 312(b), 
now Section 316, of the Communications Act. In any event 

the entire tenor of the Rutledge opinion, as well as those 

of the concurring judges, is that the appellant was entitled to 
a hearingbecause its license rights were affected; not that 

a dispute in facts between interested parties in a rule making 
proceeding required an evidentiary hearing, Moreover, the 
Commission proceeding there was primarily adjudicatory in 
nature, though one of the issues was whether the rules should 
be changed to permit the new night time opeEntaae on the clear 
channel station. 


23/ Of course, only a small percentage of adj uddoetony pro- 
ceedings carried on by the Commission follow this formal 
procedure; most are carried on with varying degrees of in- 
formality. Compare Section 309(a) of the Communications Act 
with Section 309(b). 
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might have provided that the water-shed between informal and 
formal rule making would be located at the point adjudicatory 
facts came into play (assuming that some fixed, usable definition < 
of the term were available). It did not do so, but instead chose 
to impose formal procedures only where certain fixed rights of 
existing station licensees - i.e., their power, frequency, hours v 
of operation or other license rights under the Commission's rules, 
were potentially impaired. It is for this reason that in several 
other cases where the Commission, as a result of the thirteen 
informal rule making proceedings commenced on June 26, 1956, 
tentatively determined upon deletion of a channel to which a 
station had previously been unconditionally assigned, it was 
required to provide the existing station with an evidentiary 
wie 

We believe the general law on this point is perhaps best 
set out in Willapoint Oysters’ v. Ewing, 174 F.2d 676, 692-694 
(C.A. 9th, 1949), cert. den. 338 U.S. 860. This case makes 
clear that the presence of “sharply contested issues of fact" 
does not mean that adjudication procedures must be followed in 
rule making proceedings, and that the Congress, in adopting the 
Administrative Procedure Act, had this very question before it 
but expressly refrained from imposing such a requirement. The 


Court in Willapoint Oysters expressly recognized that all rule 


areas, 22 F.C.C. 365; Television Allocations Evansville, Inc. 
and Louisville, Ky. areas, 22 F.C.C. 382. 


24/7 See Television Allocation in the Fresno-Santa Barbara, Calif. 2 
¥ 
x 





wT 
making proceedings, to some degree or other, hurt some people 
and benefit others. It pointed out, however, that the "primary 
purpose” of the administrative proceeding and not just its 
incidental effect must necessarily control. The Court con- 
cluded that where this purpose is rule ak was flats “directed 
primarily at ‘situations’ rather than particular persons” the 
rule making procedures are applicable “even though the result 
of the order is of immediate and grave economic import” on an 
individual. al 

From what we have said above, it is chaur [tied no formal 
rebuttal as in a Court proceeding where the complaining party 
first presents his case in chief, the other party then replies 
and finally the complaintant has an opportunity for rebuttal, 
is either necessary or appropriate to multiparty rule making 
proceedings such as the present one It should be pointed 
out, however, that petitioners argument on the “right to rebut" 
as an element of basic fairness (Pet. Br. 36 ) is erroneous on 


its own terms. For in the proceedings before the Commission 


petitioners were both afforded and exercised the right to answer 


the pleadings filed by parties opposed to the deletion of Channel 


25/ See also, BiMetalic Investment Co. v. State Board of Equal- 
izers, 239 U.S. 441, where Justice Holmes stated: "Where a rule 
of conduct applies to more than a few people it is impracticable 
that everyone should have a direct voice in its adoption"; ecf., 
George A. Rheman v. United States, 133 F.Supp. | (668, 674-676 
(Three Judge District Ct., E.D.S. Car. 1955). | 


26/ Such rebuttal rights assume that the party. going first and 
last has the special burdens of going forward with the evidence 
and of proof. This of course is not the case here where all 
interested parties could participate, no matter what their 
position or the nature of their interest, on a par. 
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3 from Hartford. While petitioners claim that they were im- 
properly denied the right to "a reasonable opportunity to rebut 
answering facts” (Pet. Br. 37), the record discloses that the 
only “rebuttal™ material tendered by petitioners in connection 
with their February 21, 1957 “Petition for Leave to File 
Additional Comments” was a further response to material originally 
filed by the opponents of the;proposed rule change at the time 
they filed their opening comments on December 3, 1956. 

In their initial comments both intervenors argued that 
Channel 3 could not be allocated to Providence because Station 
WGBH-TV operated on Channel 2 in Boston at a transmitter site 
only 30.5 miles from the center of Providence and Commission 
Rule 3.610(c)(1), 47 C.F.R. 3.610(c) 4), requires the transmitters 
of adjacent channel stations to be located at least 60 miles 
from one another. Intervenors* comments further argued that 
Channel 3 should not be assigned to Providence with a condition 
that the transmitter for a station on the channel would have to 
be located sufficiently south of that city so as to meet the 
oi nine mileage separation requirements of Section 3.610(c)(1) 
of the Rules, since this would allegedly result in the Channel 
3 station not being able to provide Providence with the minimum 
city grade signal required by Sections 3.611(a)(4) and 3.685(a) 
of the Communications Rules, 47 C.F.R. 3.611(a)(4) and 3.685(a). 
(R. 118-120, 492-494.) No new technical oppositions to moving 
Channel 3 to Providence or southern Rhode Island were made by 
intervenor Travelers in its Reply Comments of December 28, 


1956 (B.565-611) and intervenor WGBH did not file Reply Comments. 
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Petitioners in their Reply Comments filed December 28, 1956 


took full advantage of their opportunity to rebut the contention 
made by intervenors in their original comments with respect 
to the feasibility of locating Channel 3 in Providence or 
southern Rhode Island (R. 689). However, about two months later 
a new idea for a reply to the same argument of) tavexvensze came 
to mind and petitioners then sought leave to file “additional 
comments’ (R. 726-727). In these additional comments CR. 730- 
731), petitioners suggested that WGBH should be required to move 
its transmitter site in order to permit the assignment of Channel 
3 to Providence. Nowhere in these papers did Petitioners so 
much as attempt to show good cause why such adiitional comments 
should be accepted by the Commission at this very late stage in 
the proceeding. Since the Commission Notice of Proposed Rule 
Making expressly stated that additional comments could not be 

| 
filed after the December 28, date for Reply Comments except upon 
a showing of good cause, and also because it believed the solution 
to the short separation problem offered by the| petitioners in 
its additional comments would not have cured all of the defien- 
cies in the proposal to move Channel 3 to Providence or southern 
Rhode tana tie Commission refused to accept these supple- 
mental comments for filing (R.758). 
27/7 As the Commission's basic decision pointed out (R.757) a 
Channel 3 station in Providence or southern Rhode Island would, 
even if the mileage separations were met, lead: to adjacent 


channel interference with station on both Channel 2 and Channel 
4 in Boston. This interference would not, of course, have been 
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In other words petitioners had a full opportunity to sub- 
mit information on the question in issue in their comments 
filed December 28, 1956 and fully exercised their rights to 
do so. Nothing new was added in intervenors" own reply 
comments with respect to the WGBH transmitter site. The 
entire argument therefore comes down to a question of whether 
the Commission could properly reject untimely additional 
arguments directed to matters which petitioners had already 
itenuewed in their reply comments. It is submitted that even 
if the most formal adjudicatory procedures were applicable to 
the present proceeding, as they are not, that under these 
circumstances the Commission could have properly refused to 
consider the tardy pleading filed by the petitioners. 

III, THE COMMISSION DECISION TO RETAIN 
CHANNEL 3 IN HARTFORD WAS A REASON- 
ABLE DETERMINATION BASED UPON THE 
PLEADINGS, 

Though petitioners have chosen to couch the argument in 
terms of inadequate findings and conclusions, it is apparent 
that the real complaint expressed in the latter part of their 


27/7 (Cont'd) eliminated by moving WGBH-TV's transmitter to the 


existing site of the Boston Channel 4 station, as petitioners 

had proposed. While the Boston stations would not be entitled 

to protection from this interference under the Commission's *. 
Rules (see Section 3.612, 47 C.F.R. 3.612) and the Commission a 
normally does not consider such unprotected interference as a 

bar to an allocation of a channel, the Commission felt that a“ 
Since the interference in question would fall within or 

immediately adjacent to Providence, “We do not believe it would o 
be in the public interest to make tle proposed allocation /to ~~ 
Providence or Rhode Island/ with knowledge that such a "sub- 
Stantial portion of the population to be served might be ad- 
versely affected by the adjacent channel interference” (R.757). 
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brief (Pet. Br. 40-50) is with the result arrived at by the 
Commission. The conclusion to keep Channel 3 in Hartford, it 
is urged, was improper because it was based upon erroneous 
factual assumptions, because certain facets of the problem 
were improperly ignored, and because the Gommbskion decision 
was, in petitioners’ view, fatally inconsistent with other 
“deintermixture” determination reached at the same time. As 
we shall show, none of these assertions are sound and, while 
reasonable men could undoubtedly have reached different con- 
clusions on the same set of facts, the majority determination 
here is a completely reasonable one, | 

In essence, the Commission decision here rests on two 
separate propositions. The first, which the Commission concluded 
in and of itself foreclosed a shift of the channel from Hartford, 
was the fact that "deleting Channel 3 from Hartford, therefore, 
would deprive a substantial number of persons of their only ser- 
vice and a much larger number of persons of the second service" 
(R. 871, see also R.755-6). This loss in first or second adequate 
service, the Commission noted,would not be offset by any first 
or second service resulting from any of the suggested 
relocations of Channel 3. (ER. TST, 8S71..} The second _— 
son advanced by the Commission was that no location to which 
the channel could be reassigned under the rules would result 
in an efficient or useful operation in the public interest. 
(R.757-758, 871). The Commission accordingly concluded that even 
though there were adequate UHF receiving sets in the Hartford 


area (R. 754), as well as a considerable number of operating and 
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assigned UHF stations (R.753-754), and irrespective of the 


possible impact of a new VHF operation in Hartford on existing 
or potential UHF stations in the general area (R. 757, 872), 


a change in the channel assignments from that originally 


8/ 


established in 1952 would not be in the public interest. 

A primary objection to this decision made by the petitioners 
is that the Commission failed to make findings on the question 
of “whether taking into account all the local circumstances, 
the elimination of a VHF channel /in Hartford/ would be con- 
sistent with the objective of improving the opportunities for 
effective competition among a, greater number of stations" -- 
the fifth criterion the Commission had indicated in its June 
26, 1956 Report it would consider in determining whether it would 
serve the public interest to delete a VHF channel from a given 
area. (See R. 753). Since petitioners' argument in the rule 
making proceeding was largely based upon the claim that a 
positive response to this inquiry was mandatory in the light 


29/ 
of the facts of this case, it is not surprising that they 


28/ The above summary is based upon both the Commission's Report 
and.Order (R. 751-758) and the Memorandum Opinion and Order on 
reconsideration (R.869-872). 


29/ This argument is based largely on an assumption that UHF 
Stations cannot normally survive competition from two VHF sta- 
tions. The applicability of this general proposition to the 
specific situation in the Hartford-Springfield area is, however, 
doubtful, to say the least. It is true that a Channel 3 station 
in Hartford would provide the Springfield-Holyoke community with 
Grade A and possibly city-grade service and provide the Green- 
field area with Grade B service (R. 267). However, Channel 8 

at New Haven, the other VHF station in Connecticut, while provid- 
ing a strong signal in the immediate vicinity of Hartford, would 
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express outrage with respect to the Commission's failure to 
make findings on this point. ! 

The reason for the Commission action, BOWEN ER is 
perfectly clear, It felt that because of the substantial 
populations which would lose their first and second services 
if the Hartford VHF channel were deleted, and in view of the 
unsatisfactory alternative uses for the VHF channel, that 
even if it were assumed that deletion of the channel would en- 
hance the opportunities for effective competition among a 
greater number of stations, such an action would not serve 
the public interest. (See. R. 757.) As the Commission Stated 
in its June 24, 1957 Memorandum Opinion and Order on recon- 
sideration, in rejecting the argument it had improperly failed 
to consider the criterion, it was concerned with the overall 


public interest consequences of its allocation and was "not 


endeavoring to protect particular UHF stations fromcompetition, 


29/ (Cont'd) provide no adequate service to Greenfield and at 
best a marginal Grade B service to Springfield (R.271-272), 
Petitioners themselves have told the Commission that no other 
VHF stations presently provide adequate service’ to these areas. 
When Channel 8 at New Haven, subsequent to the conclusion of this 
rule-making, was granted authority to move its transmitter 
approximately 14 miles closer to Springfield petitioners' Spring- 
field station protested the grant on the ground: that to so move 
Channel 8 would bring a second VHF service to important parts of 
its service area. (See Protest of WWLP in Application of Triangle 
Publications, Inc. Dec. 12,1957,F.C.C. Docket 12275). The Com- 
mission has granted a hearing on this protest and Stayed its grant 
to Channel 8 to move its transmitter site. 

Furthermore, there is no indication that the two operating 
UHF stations in theimmediate vicinity of Hartford (WHCT, Channel 
18 ip Hartford and WKNG-TV, Channel 30 in New Britain, owned by 
the Columbia Broadcasting System and the National Broadcasting 
Company,respectively) will be foreed to suspend operations. The 
former never even filed comments in the proceeding; the latter 
originally did file comments supporting the deletion of Channel 
3, but did not participate further after it was, \transferred to 
: its present owner shortly thereafter. . 
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nor is our primary objective the assistance of UHF.” (R. 872). 

This determination by the Commission that the value of 
a VHF service in Hartford in bringing a first or second 
service to substantial numbers of people who would otherwise 
go without outweighed any possible adverse impact of the new 
VHF service upon evicting UHF stations, is exactly the type 
of policy judgment that this Court has upheld as particularly 
within the proper ambit of Commission discretion. Thus, this 
cer, in affirming a similar determination of the Commis- 
sion, stated in Coastal Bend Television Co. v. Federal Com- 
munications Commission, 98 U.S. App. D.C. 251, 255, 234 F.2d 
686, 690: 


its decision was based on its finding that 
the VHF stations would bring additional tele- 
vision service to a significant number of people. 
True, there would be loss to the public if VHF 
competition should destroy existing UHF stations 
before the current rule-making proceeding decides 
the ultimate fate of UHF television. But 
whether one factor should outweigh the other is 
precisely the sort of question which Congress, 
by employing the broad language of Section 303, 
wished to commit to the discretion of an expert 
administrative agency, not the courts. It is 
for the Commission, not the courts, to pass on 
the wisdom of the channel allocation scheme, < 
National Broadcasting Co. v. United States, a 
319 U.S. 190, 224-225 (1943). So long as the 
Commission's action in such an area of discre- <4 
tion has a reasonable factual and legal-basis, 
we may not overturn it. National Labor Rela- 


tions Board v. Seven-Up Bottling Co., 344 U.S, 


344 (1953); ¢f. Securities & Exchange Commis- 
sion v. Chenery Corp., 332 U.S. 194 (1947). 








‘See also Gerico Investment Co. v. Federal Communications 
Commission, 99 U.S. App. D.C. 379, 240 F.2d 410, where a 


similar result was reached with respect to the impact of 2 
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second VHF station on existing UHF stations if the area, 
Petitioners’ second challenge to the Commission deci- 
sion on its merits is to the finding that a VAF station 
would bring a first adequate service to pockets of unsatis- 
factory UHF service and a second adequate service in areas 
of rough terrain to a substantial number of other persons 
(R. 756). Use of the Commission's propagation tables and 
charts admittedly show no “white" or “gray” ateas (CR. 755). 


The measurements adduced by the opponents of deleting 


Channel 3 from Hartford to show substantial areas of 


inadequate service if only UHF stations are to be relied 
upon were found to be technically deficient in certain 
respects and the Commission consequently discounted the 
claims based thereon, (R. 755). Petitioners contend, 
therefore, that no valid basis existed for the Commission's 
conclusion thit significant white and gray areas would 
exist. ! 

However, there is nothing unreasonable or irrational 
in the Commission conclusion here, In view of] the recog- 
nized deficiencies of calculations of interference made 
on the basis of the propagation tables and charts con- 
tained in the Commission's Rules, the Commission was under 
no obligation to ignore totally the measurements purport- 
ing to show areas of UHF service inadequacy, because the 
measurements in question were taken at 10 feet above the 


ground instead of 30 feet. The Commission was instead 


clearly within the proper ambit of its expertise in con- 
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cluding that: 

. We do not believe that the shadow areas 
depicted by the opponents /intervenors 
would not be as severe as claimed, but, 
in view of the rugged terrain in parts of 
the Hartford area, we are practically 
certain that UHF services would not approach 
the ideal envisioned by the proponents 
[petitioners/", (R. 755-756). 

Moreover, the Commission was not limited in its analysis 
to the somewhat defective measurements referred to above. 
Instead, it also had for consideration information indicating 
an abnormally low UHF conversion rate in rougher terrain 
areas to the west and east of Hartford in Litchfield and 
Tolland counties. (R. 756). ‘These facts could also properly 
be weighed by the Commission in reaching its ultimate con- 
clusion here -- a conclusion reaffirmed as amply supported 
by the record in the opinion on reconsideration (R. 870). 
Petitioners’ contrary argument thus resolves itself into a 
contention that, in the absence of “proof" of a type appro- 
priate to formal adjudications, the Commission could not 
properly arrive at any conclusions as to the probable effects 
of the proposed channel reallocation upon adequacy of cover- 
age in the Hartford area. As we have seen, however, this is 
not the law, and “educated estimates” based upon a fair 
evaluation of the evidence at hand, even though it is mod 
conclusive, is both the duty and responsibility of administra- 
tive agencies in performing their rule-making functions. 

This brings us to the final string in petitioners’. 


bow, - the allegedly fatal inconsistency betweem the deci- 


sion here and that reached in some of the other deintermixture 
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proceedings also initiated on June 26, 1956. It is of 
course clear that the Commission majority did delete or 
propose to delete VHF channels in six cases (Elmira, 
Peoria, Springfield, Illinois, Evansville-Ownesboro, 
Fresno and a ee eae reject deinter- 
mixture in favor of maintaining the status quo in two 
cases (Hartford and Madison). Some of the individual 
Commissioners who gave greater weight than their 
colleagues to certain facets of the problem felt that 
OMe or the other of these groups of decisions were impro- 
perly decided. But as this Court has indicated in The 
Jacksonville Journal Co. v. Federal Comminications Conm- 
mission, U.S. App. D.C._, 246 F.2d 699, the mere fact 
that differing factual situations led a majority of the 
Commission to reach differing results is not error. 

When we examine the eight proceedings as a whole, a 
consistent patten of action becomes apparent. The Commis- 
sion majority was extremely reluctant to delete VHF 
channels from an area where there was serious danger of 
creating substantial areas of inadequate service. They 
were willing to take the risk, where relatively favorable 
terrain for UHF operations was involved and the deleted 
30/ In the Albany-Schenectady-Troy case the Commission 
subsequently, on reconsideration, decided to add a third 


VHF channel in lieu of deleting the two existing VHF 
Channels. See 15, Pike & Fischer, R.R.1514a. 


: 
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channel would help the competitive situation or relieve 
white areas in another area (Peoria; Springfield, Fresno 
and Evansville).. They were also prepared to delete VHF 
channels where, although the terrain was relatively rough, 
it nonetheless appeared that deleting the channel-would 
not result in any substantial white area, and-there was 
a likelihood that the deleted channel could at least 
eventually be of value in some other area. (Elmira, 
Albany). 

‘The first of these two categories of czses in which 
the Commission majority voted to delete a VHF channel is 
obviously not comparable to Hartford where serious terrain 
problems unfavorable to UHF existed and no practical alterna- 
tive site for Channel 3 was available. And the factual 
situations in Elmira and Albany which led the Commission 
to decide upon deletion of VHF channels are at best only 
superficially comparable to Hartford. Thus in Elmira (a 
much smaller community in a much less densely populated area) 
the impact of a single new VHF station could be expected to 
have a considerably greater effect upon the UHF stations 
in the area. Mopreover, the Commission did not finadly 
reject as impracticable or unsound all of the counter-pro- 
posals for using the Elmira VHF channel elsewhere, | Instead. 
Lt recognized that subject to certain mee Say coordination 
with Canada, it might | -be usable in Syracuse, or some other 
market, but daterued final assignment pending a determina- | 


tion as to whether Syracuse's needs might not be better 
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provided for by assignment of Channel 6 should it be deleted 
from Albany-Schenectady-Troy (22 F.C.C. 307 at 315). Finally 
it should be noted that while the Commission proposed to 
delete Channel 9 from Elmira, and also originally proposed 

to delete Channel 10 from Vail Milis«in the Anbany area with- 
out immediate reassignment, these channels had only recently 
been “dropped” into the respective communities. Since com- 
parative hearings for the channels were indicated there was 
every indication that had the channels been left in Elmira 
and Vail Mills they would have been just as effectively 
"placed on ice" insofar as providing any early service to any 


31/ 
possible white areas. 


I¥. THE COMMISSION HAVING PROPERLY DETERMINED 
IN THE RULE MAKING PROCEEDING TO RETAIN 
CHANNEL S$ _ IN HARTFORD WAS NOT REQUIRED TO 


REEVALUATE THE EFFECT OF THIS DETERMINA-— 
TION IN THE COMPARATIVE PROCEEDING ON 


APPLICATIONS FOR CONSTRUCTION PERMITS FOR 
CHANNEL 3, 

As indicated in the Counterstatement, ee the Commis- 
sion on July 26, 1956 had reached a decision in favor of the 
intervenor, Travelers in the long drawn out comparative pro- 
ceeding for Channel 3 in Hartford. However, in view of the 


initiation one month earlier of the rule making proceeding in 


Docket 11748 looking towards possible deletion of Channel 3 


from Hartford, the Commission conditioned the grant upon its 


| 
31/ Subsequently in the Albany case when the Commission found 


it could add Channel 13 to the area, thus making two new VHF 
channels available, it was able to permit both of the exist- 
ing UHF stations in the area to operSte temporarily on these 
channels pending any comparative hearing required therefor. 
See 15 Pike & Fischer 151l4a, 1514i-k. ! 
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right to substitute for Channel 3 such other channel as 
might be assigned to Hartford in lieu of that channel at 
the conclusion of the rule making proceedings, and also 
suspended all construction pursuant to the permit until | 
after the rule making proceeding might be concluded 
(R. 920). Following the determination in the rule mak- 
ing proceeding to adhere to the status quo ante, the 
Commission deleted these conditions, thus restoring 
Travelers to the status of an unconditional grantee of 
Channel 3 in Hartford, (R. 919-920) and subsequently 
denied petitioners’ petition for reconsideration of this 
action (R. 921-922). Petitioners have also sought re- 
view of this action, claiming that it could not properly 
have been taken without affording them a "due process 
determination” of the impact of the seat of Travelers’ 
permit upon them, 

This argument, of course, is only a slightly camofla- 
gue version of the argument rejected by this Court in 


Coastal Bend Television Co. v. Federal Communications 





Commission, 98 U.S. App. 251, 234 F.2d 686 and Gerico 


Investment Co. v. United States, 99 U.S. App. D.C. 379, 





240 F.2d 410. In those cases as here, the moving parties 
sought relief from what they believed would be the ad- 
verse affect of a grant of a VHF channel originally 
assigned to the Community in 1952, but kept from opera- 


tional status by the necessity for a comparative hearing 
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There as here they sought relief both in a rule making 
proceeding and by belated attempts to intervene in the 
comparative proceeding. There as here they alleged that 
if the Commission failed to give them the relief requested 
by way of an amendment of the rales to delete the channel, 
it was required to permit them to intervene to show in 

the adjudicatory proceeding why they believed the planned 
grant would not now be in the public interest because of 
its economic impact upon them, See WIRL Television Co. 

v. United States, Case Nos. 13,768, 13, 769, 13,912 


decided March 27, 1958, 


In fact, the present situation presents qa fortiori 
ae 


case for the application of the rule established in 
Coastal Bend. For in the rule making proceédings in the 
Coastal Bend cases the Commission had refused to consider 
the possibility of deintermixture on a case by case basis 
on the grounds that even if the deletion of a VHF channel 
in a particular community would aid the UHF stations in 
that community or be of benefit to the community inself, 
such “selective™ deintermixture would not have any signi- 
ficant effect upon the nation wide problem. See 13 Pike 
& Fischer, R.R. 1511, 1516. And while the Commission thus 
rejected the several individual requests to deintermix 
particular communities it simultaneously initiated a 

new general proceeding looking towards the possibility of 


over-all changes in its allocation scheme (Docket 11532). 








Abe 

The appellants in the Coastal Bend eager WEEE thus 
able to argue with some plausibility that the qieatton of 
whether the rules should be amended to deintermix their 
communities had not been finally resolved and that, un- 
less the adjudicatory proceedings were deferréd pending 
the conclusion of the new proceeding, they were entitled 
to have the problem considered in the adjudicatory pro- 
ceedings before any grant was made therein, The Court 
nevertheless rejected this argument stating (98 U.S. App. 
D.C. at 255, 234 F.2d at 690): 

",.. we clearly should not compel the Cound s= 
Sion to delay existing adjudicatory proceedings 
conducted in accordance with the statute and 
valid regulations thereunder in order to await 
the outcome of rule making proceedings. Fed- 
eral Communications Commission v. WJR, 337 

U.S. 265, 272 (1949).” 

In the present situation, however, the Commission 
withheld final action in its adjudicatory proceedings “— 
means of the condition imposed upon the grant made to 
intervenor, Travelers) until after it had finally disposed 
of the rule making proceeding in Docket 11748 looking 
towards the possible elimination of Channel 3 from —s 
ford. Only after the Commission concluded that such action 
would be contrary to the public interest was the intervenor 


permitted to proceed with construction and operation on 


Channel 3. This construction and operation, of course, is 


subject to the outcome of petitioners appeals from the rule 
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making action. If this Court were to reverse the Commission 
action in refusing to amend its rules to delete Channel 3 
from Hartford, intervenors' operation on Channel 3 would, 

of course, be subject to termination. However, if as we 
believe we have demonstrated in points 1-3 of this brief, 
supra, the Commission properly determined that Channel 3 
should not be deleted from Hartford then we believe that the 
intervenors authorization on Channel 3 is not defective be- 
cause the Commission refused to reconsider in| the adjudica- 
tory proceedings some of all of the very wavebns it had 


necessarily passed upon in the rule making proceeding. 


CONCLUSION 

It is respectfully submitted that because petitioners 
raised for the first time before this Court their conten- 
tion that they were improperly denied an evidentiary 
hearing with its attendant rights, such contention is not 
properly before this Court. Accordingly, as to such conten- 
tion, the cases here on review and appeal should be dis- 
missed. As to the other issues before this Court, the 


Commission decisions and orders should be affirmed. 


Respectfully submitted, 


RICHARD A. SOLOMON, DALISL M. FRIEDMAN, 
Assistant General Counsel, Attorney ! 
Department of Justice 

CHARLES C. McCARTER, | 

Counsel, 

Federal Communications | 
Commission : 

EDGAR W. HOLTZ, 

April 4, 1958 Acting General Counsel 
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STATEMENT OF QUESTIONS PRESENTED 


As they affect Intervenor The WGBH Educational Foundation these 
cases present the following question: 

Did the Appellee-Respondent Federal Communications Commission 
give "appropriate consideration" to Appellants'-Petitioners' request that The 
WGBH Educational Foundation be ordered to show cause why it should not be 


required to relocate the existing WGBH-TV transmitter site? 
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SPRINGFIELD TELEVISION BROADCASTING CORPORATION, et al., 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
THE TRAVELERS BROADCASTING SERVICE CORPORATION, 


THE WGBH EDUCATIONAL FOUNDATION, 
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SPRINGFIELD TELEVISION BROADCASTING CORPORATION, et al., 
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ON APPEAL FROM, AND ON PETITION 
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FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR THE. WGBH EDUCATIONAL FOUNDATION 
| 





COUNTERSTATEMENT OF THE CASE 


Intervenor The WGBH Educational Foundation (hereinafter "'WGBH") 
is the licensee of non-commercial educational television station WGBH-TV, 
Channel 2, Boston, Massachusetts. WGBH-TV has been on the air since 
May 2, 1955, and is the only educational television station in New England. 

It is operated with the advice and co-operation of the Lowell Institute Co- 
operative Broadcasting Council, the membership of which is comprised of 
representatives of numerous educational and cultural institutions in the Boston 
area (R. 491). WGBH-TV provides a unique public service for its many 
viewers and its over-all programming is of a type which is not generally 
provided by other stations (R. 495). 


Appellants-Petitioners (hereinafter 'Appellants") request this 


Court to reverse three Orders of Appellee-Respondent Federal Communi- 


cations Commission (hereinafter ''Commission") which directly affect WGBH. 
Two Orders were issued in a rule making proceeding before the Commission 
known as the Hartford Deintermixture Case, in which WGBH actively partici- 
pated as a party. The third Order was issued in connection with the renewal 
of WGBH-TV's license and was intimately related to the Commission's dis- 


: 2/ 
position of the Hartford Deintermixture Case, 


1/ Report and Order of February 26, 1957 (R. 751-60); Memorandum Opinion 
and Order of June 20, 1957 (R. 869-72). 


2/ Memorandum Opinion and Order of July 11, 1957 (R. 923-24). 





=>... 


The Hartford Deintermixture Case involved a proposal to amend 


the Commission's Rules so as to delete television Channel 3 from Hartford, 
Connecticut, and to add it to Providence, Rhode Island. Interested parties 


filed voluminous written Comments and Reply Comments with respect to this 
| 


proposal. In its initial Comments, timely filed on December 3, 1956, WGBH 
| 
vigorously opposed the addition of Channel 3 to Providence (R. 491-503). 


WGBH made twocrucial points: First, the Commission's Aajacath channel 
mileage separation Rule would require a Channel 3 ee in the Provi- 
dence area to be located at least 60 miles from the wie WGBH-TV 
channel 2 transmitter near Boston. Second, a Channel 3 transmitter location 
meeting the 60-mile separation requirement would be too fax from Providence 
to provide the minimum a Signal intensity to Proviiience, even if 


maximum permissible power and antenna height were employed (R. 492-94). 





Appellants' Reply Comments, filed thereafter oh December 28, 1956, 
did not attempt to controvert these points. Rather, Appellants suggested that 
Channel 3 be added to one of several smaller communitie 5 in Rhode Island 
so as to avoid a problem of mileage separations (R. 688). : However, nearly 


two months thereafter, on February 21, 1957, Appellants petitioned the Com- 


| 


mission for léave to file, out of time, a further pleading in which, for the 


| 


first time, they sought to meet WGBH's point (R. 725 -43). Appellants alleged 
| 
therein that a Channel 3 transmitter could be located close enough to Providence 


to provide the minimum required signal intensity over the entire city if the 
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WGBH-TV Channel 2 transmitter were moved from its existing site to a new 
site further from Providence where Westinghouse Broadcasting Company was 
locating its WBZ-TV Channel 4 transmitter. Accordingly, Appellants requested 
the Commission to postpone decision in the Hartford Deintermixture Case. 

until the Commission ruled on Appellants' request, filed simultaneously there- 
with in connection with the then pending application for renewal of WGBH-TV's 
license, that WGBH be ordered to show cause why it should not be required to 
relocate its transmitter at the WBZ-TV site. 

On February 26, 1957, the Commission rejected the proposal to 
reassign Channel 3 from Hartford to Providence and adopted a Report and 
Order summarizing the facts and arguments relied upon by the parties to the 
proceeding, stating the Commission's decision on the merits, and reciting 
the Commission's reasons therefor (R. 751-60). 2! The Commission therein 
expressly denied Appellants leave to file the February 21 pleading because it 
was submitted late and for the further reason that Appellants' proposal to move 
the WGBH -TV transmitter, even if adopted, would not persuade the Commission 
to add Channel 3 to Providence. (R. 757-58, paragraph 16). 

Thereafter, Appellants petitioned the Commission for reconsideration 
of the February 26 Report and Order (R. 779-812). On June 20, 1957, the 
ee denied Appellants’ petition for reconsideration and adopted a 


2/ 
Memorandum Opinion and Order setting forth its reasons therefor (R. 869 -72), 





1/ Reported.at 22 F.C.C. 332 and 15 Pike and Fischer Radio Reg. 1540i. 


2/ Reported at 23 F.C.C. 57 and 15 Pike and Fischer Radio Reg. 1549. 
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On July 11, 1957, the Commission renewed WGBH-TV's license at 
its existing site and adopted a Memorandum Opinion and Order formally 
denying Appellants' request, filed in connection with the pending application 
for renewal of WGBH-TV's license, that WGBH be ordered to show cause why 
it should not be required to move WGBH-TV's transmitter to the WBZ-TV site 
to accommodate the addition of Channel 3 to Providence in the Hartford Dein- 


termixture Case (R. 923-24). 


On July 24, 1957, Appellants filed with the Court their Notice of 


Appeal from, and Petition for Review of, each of these Orders. 


STATUTES INVOLVED 
The statutes principally involved in these cases, as they affect 
WGBH, are Section 4(j) of the Communications Act of 1934, 48 Stat. 1068, 
47 U.S.C. § 154(j)(1952) and Section 4(b) of the Administrative Procedure 


Act, 60 Stat. 238, 5 U.S.C. § 1003(b) (1952). These provisions are set forth 


in the Appendix to this Brief, 


SUMMARY OF ARGUMENT 


Appellants urge that the Commission failed to give “appropriate 
consideration" to their request that WGBH be ordered to show cause why it 
should not be required to relocate WGBH-TV's existing tienimitter site in 
order to permit the addition of Channel 3 to Providence in the Hartford Dein- 


termixture Case. But Appellants' proposal did receive appropriate consideration 





5. 


on the merits in that case even though Appellants were nearly two months late 
in suggesting that WGBH-TV's transmitter should be moved. 
It was a proper exercise of the Commission's discretion, under 
Section 4(j) of the Communications Act, to deny Appellants' proposal solely 
on the procedural ground of lateness.. Nevertheless, the Commission went 
further, actually considered the substance of Appellants' proposal, and denied 
it on the additional ground that it was deficient on the merits. The Commission 
determined that it would not be persuaded to add Channel 3 to Hartford even 
if WGBH-TV's transmitter were moved to a new site as Appellants proposed. 
The Commission's conclusion with respect to Appellants' proposal 
is clearly stated. The basis for its decision is amply and understandably, even 
though succinctly, set forth as required by Section 4(b) of the Administrative 
Procedure Act. The reasons given are rational and support the Commission's 
conclusion. The Commission was not, as Appellants urge, required to make 
a more formal statement of its findings and conclusions. Van Curler Broad- 
casting Corp. v. United States, 98 App. D.C. 432, 434, 236 F.2d 727, 729 
(1956), cert. denied, 352 U.S. 935 (1956); Logansport Broadcasting Corp. v. 


United States, 93 App. D.C. 342, 345, 210 F.2d 24, 27 (1954). 


The Commission's ample consideration, and denial on the merits, 


of Appellants' proposal to relocate WGBH-TV's transmitter in the Hartford 


Deintermixture Case completely disposed of that issue and mooted Appellants! formal 
request for a show cause order which had been filed in connection with the then 


pending application for renewal of WGBH-TV's license. Appellants' request 
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for a show cause order had no meaning except in connection with the Hartford 
Deintermixture Case and in view of the complete disposition of their proposal 
there, on the merits, the orderly disposition of the Commission's business, as 
well as the ends of justice, required only a formal order to deny Appellants' 
request for a show cause order and to renew WGBH-TV's license. The Com- 


mission adopted suchan order on July 11, 1957. 


ARGUMENT 
I. THE COMMISSION GAVE "APPROPRIATE CONSIDERATION" IN 
THE HARTFORD DEINTERMIXTURE CASE TO APPELLANTS' 
PROPOSAL TO RELOCATE WGBH-TV'S TRANSMITTER. 

Appellants urge that the Commission failed to give “appropriate 
consideration" to their request, made on February 21, 1 957, that WGBH be 
ordered to show cause why it should not be required to aulpeate WGBH-TV's 
transmitter in order to permit the addition of Channel 3 to Providence in 
the Hartford Deintermixture Case. The substance of Appellants’ position is 
that the Commission arbitrarily denied them a reasonable opportunity to 
rebut, in the Hartford Deintermixture Case, the sil a timely made 
there by WGBH and others, that the existing location of WGBH -TV's trans- 
mitter would preclude the addition of Channel 3 to Providence consistent with 
the Commission's engineering standards (Appellants' Brief, pp. 36-39). But 

| 
Appellants’ contention fails for two reasons. First, Appellants’ proposal to 
relocate WGBH-TV's transmitter was filed late and was, therefore, properly 


denied by the Commission on this procedural ground alone. Second, although 


Fn 


filed late, the substance of Appellants' proposal was nevertheless considered 
by the Commission and was denied on the merits. Accordingly, Appellants 
may not be heard to complain here that their proposal to relocate WGBH-TV's 
transmitter failed to receive “appropriate consideration." 


A. Appellants! Proposal Was Properly Denied 
Because of Lateness, 


Section 4(j) of the Communications Act authorizes the Commission 
to "conduct its proceedings in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice.'' The courts uniformly have 
recognized that Section 4({j) allows the Commission "broad discretion" to 
determine matters of procedure before it. Consequently, the courts have 
refused to reverse the Commission in procedural matters except upon a clear 
showing of abuse of discretion. FCC v. WJR, The Good Will Station, Inc., 
337 U.S. 265, 283 (1949); Federal Broadcasting System v. FCC, 96 App. D.C. 
260, 266-67, 225 F.2d 560, 566-67 (1955), cert. denied sub nom., 350 U.S. 
923 (1955); Pulitzer Pub. Co. v. FCC, 68 App. D, C. 124, 127, .94 F.2d 
249, 252 (1937). 

The record here demonstrates that the Commission did not abuse 
its discretion when it denied, because of lateness, Appellants' proposal to 
relocate WGBH-TV's transmitter.’ The Notice instituting the Hartford Deinter- 
mixture Case specified that one of the issues to be considered was whether 
Channel 3 should be added to Providence, Rhode Island (R. 1, paragraph 2). 


Moreover, the Notice specifically directed the attention of all parties to 
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paragraph 31 of the Commission's Report and Order in ‘Docket No. 11532, 
adopted the same date (R. 2, paragraph 5), which states that one of the princi- 
pal factors which the Commission would consider in ee whether to 
add a VHF television channel, such as Channel 3, toa vera community 
or area was whether it would be possible to locate the He transmitter so as 
to meet the minimum transmitter mileage separations pr scribed by the 
Commission's Rules. ! The Notice also provided for the filing of Comments 
and Reply Comments and specified that additional pleadings would not be 
accepted unless specifically requested by the Commission or unless good 
cause were established (R. 1, paragraph 4). 2! Thus, Appellants were on 
notice from the outset: (a) that the addition of Channel 3 to Providence would 
depend upon whether a transmitter could be located, consistent with Commission 
Rules, at least 60 miles from other stations on Channels 2 and 4 and at least 
170 miles from other stations on Channel 3; 3 and (b) that the only pleadings 
contemplated were Comments and Reply Comments. | | 
Pursuant to this Notice WGBH demonstrated by an engineering 


analysis in its timely filed Comments on December 3, 1956, that Channel 3 


could not be added to Providence consistent with minimum transmitter 





1/ 13 Pike and Fischer Radio Reg. 1571, 1581-82 (1956). 


2/ After various extensions of time had been granted, Comments and Reply 
Comments were finally due on December 3, 1956, and December 28, 1956, 
respectively (R. 61-64; R. 537-38). ! 


3/ Sections 3.610(b) and (c) of the Commission's Rules specify a 170-mile co- 
channel transmitter separation and a 60-mile adjacent channel separation for 
Channel 3 in New England. 47C.F.R. § 3.614(b), (c) (Supp. 1957). 








-3- 


separation requirements (R. 491-503). WGBH showed that, in order to meet 
minimum transmitter separation requirements, a Channel 3 transmitter in 
the Providence area would have to be located at least 60 miles from the 
existing WGBH-TV Channel 2 transmitter near Boston and that, moreover, 
any site which would be 60 miles from WGBH-TV's transmitter would be too 
far from Providence to provide minimum required signal intensity to Provi- 
dence even if maximum permissible power and antenna height were employed. 
Appellants had ample opportunity to respond to this point on the 
merits in their Reply Comments, filed 25 days thereafter on December 28, 
1956. Appellants failed to use this opportunity. Indeed, they neither denied 
that existing transmitter locations would preclude the addition of Channel 3 
to the Providence area nor even suggested any solution to the transmitter 
separation problem so as to permit the allocation of Channel 3 to Providence. 
Instead, in their Reply Comments Appellants dismissed the transmitter 
separation problem as "entirely immaterial" to the proposed reassignment of 
Channel 3 and chose to argue that Channel 3 could be added to one of several 
smaller communities in Rhode Island other than Providence without a problem 
of transmitter separations (R. 688). 


The Commission did not) request any additional pleadings. Neverthe- 


less, on February 21, 1957, nearly two months after the deadline for Reply 


Comments, and only five days before the Commission adopted its Report and 
Order denying reassignment of Channel 3, Appellants tendered an additional 


pleading (R. 726-29). The substance of Appellants' additional pleading was: 
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(a) that a Channel 3 transmitter could not be located 60 miles from WGBH-TV's 
existing transmitter and still provide minimum required signal intensity to 
Providence; (b). that if WGBH-TV's transmitter were moved to the site of 
WBZ-TV, Channel 4, Boston (which is somewhat further from Providence than 
WGBH-TV's site), a Channel 3 transmitter could be Incdtea close enough to 
Providence to provide the minimum required signal intehaity to Providence; 
(c) that in view of these assertions, the Commission should require WGBH to 
relocate WGBH-TV's transmitter at the WBZ-TV site; (a) that Appellants 
were filing simultaneously therewith a request that WGBH be re quired to show 
cause why it should not be required to so relocate WGBH-TV's transmitter 
in connection with the then pending application for renewal of WGBH-TV's 
license; and (e) that, pending action on the request for ater cause order, 
decision in the Hartford Deinteemixture Case should be dawmpaned (R. 730-43). 
Since the Commission had not requested that additional pleadings 
be filed, Appellants' additional pleading would have been peeaptabile under the 
Notice of Proposed Rule Making only if the Commission were satisfied that 
there was good cause established for filing out of time. But Appellants' 
request for leave to file an additional pleading does not contain even an alle- 
gation, let alone a demonstration, of good cause (R. 726 -27). That the Com - 
mission, in the exercise of its discretion, did not find good cause established, 
and denied Appellants' proposal because of lateness, was clearly not arbitrary 


or an abuse of discretion. 


The entire argument made in Appellants' additional pleading could 
have been made in timely filed Comments or Reply Comments if Appellants 


had so chosen. According to Appellants' own pleading, the information regard- 


ing the WBZ-TV site, upon which Appellants rely, was public knowledge on 


November 12, 1956, or three weeks before their Comments were filed, and 
nearly seven weeks before their Reply Comments were filed (R. 734). Thus, 
Appellants had reasonable opportunity to deal with the transmitter separation 
question in Comments or Reply Comments, or both. They did not do so and 
as may not now complain that they have been denied "due process" or a 
“reasonable opportunity to rebut" {Appeltavtn' Brief, p. 37) because the Com- 
mission, in the proper exercise of its discretion, denied the proposal con- 
tained in their February 21 pleading on the ground of lateness. 


B. Appellants! Proposal Was Properly Denied 


on the Merits. 


The Commission would have been wholly justified in denying 
Appellants' proposal to relocate WGBH-TV's transmitter site simply on the 
eaietuaell ground of lateness. Nevertheless,. the Commission went further, 
considered the substance of Appellants' proposal, and denied it on the merits 
(R. 757-58, paragraph 16). Appellants here erroneously contend that the 
Commission did not sufficiently articulate its findings and the reasons for its 
action denying their proposal to permit this Court to determine whether the 
Commission did in fact give it "appropriate consideration" (Appellants' Brief, 


pp. 18-19). 





In their approach to this point Appellants overlook the crucial fact 
that the Hartford Deintermixture Case was a rule making phoneeding, Van 
Curler Broadcasting Corp. v. United States, 98 App. D.C. 432, 434, 236 
F.2d 727, 729 (1956), cert. denied, 352 U.S. 935 (1956); oe Broad- 
casting Corp. v. United States, 93 App. D.C. 342, 345, 210 F.2d 24, 27 
(1954); Peoples Broadcasting Co. v. United States, 93 App. D.C. 78, 79-80, 
209 F.2d 286, 287-88 (1953). As such the appropriate procedure was prescribed 


by Section 4(b) of the Administrative Procedure Act, which does not require 


the Commission to make a formal statement of findings and conclusions in 


its Report and Order but merely requires ittomake"a concise general state- 


ment'' of the basis and purpose of the new rule. Van Curler Broadcasting 


orp. v. United States, supra;Logansport Broadcasting Corp, v. United States, 
1/ 


supra. ~ This the Commission certainly did. 


1/ Appellants' reliance on Schaffer Transportation Co. v. United States, 355 
U.S. 83 (1957), in support of its argument that a detailed statement of findings 
and conclusions was required here, is misplaced. The question there was 
whether the Interstate Commerce Commission had made an adequate statement 
of its findings and conclusions to support the denial of a motor carrier's appli- 
cation for a certificate of public convenience and necessity -- a licensing 
matter not governed by Section 4(b) of the Administrative Procedure Act. 

Nor do Philadelphia Co. v. SEC, 84 App. D.C. 73, 175 F.2d 808 
(1948), dismissed as moot, 337 U.S. 901 (1949), or National Broadcasting Co. 
v. FCC, 76 App. D.C. 238, 132 F.2d 545 (1942), aff'd, 319 U.S. 239 (1943), 
sustain Appellants' contention. Both cases were decided well before this Court's 
decisions in the Van Curler and Logansport cases approved the procedure, 
followed scrupulously here, that the Commission has established in connection 
with the reassignment of television channels. Moreover, the facts of the 
Philadelphia and National Broadcasting Co. cases are wholly different from the 
facts here. In both of those cases the basic issue concerned the procedure re- 
quired to be followed before an agency could, by a change in its rules, revoke 
or modify an existing authorization or exemption of a party. Here, the Com- 
mission's action does not revoke or modify in any way Appellants' existing 
authorizations to operate television stations WWLP, Spsingpeld, Massachusetts, 
or WRLP, Greenfield, Massachusetts. 











al Sie 


In its Report and Order of February 26, 1957, the Commission 
secee the issues presented and indicated the position taken by each party with 
respect thereto (R. 751-53, paragraphs 1-2, 4). It stated its conclusion that 
it would not be in the public interest to reassign Channel 3 (R. 752, paragraph 
3). There followed a summary of the facts upon which the Commission relied 
(R. 753-58, paragraphs 5-11, 16). Included was a specific statement that 
a Channel 3 transmitter would, under the Commission's Rules, have to be 
located so far south of Providence that it could not provide minimum required 
signal intensity to Providence, and that this fact alone would prevent the pro- 
posed assignment (R. 756-57, paragraph 13). Moreover, the Commission 
declined to add Channel 3 to any of the smaller communities south of Providence 
because of the competitive and engineering difficulties that such assignment 
would create (R. 757, paragraph 14). Specifically the Commission noted 
that if Channel 3 were added to the Providence area the line of adjacent chan- 
nel interference between Channel 3 and Channels 2 (WGBH-TV) and 4 (WBZ-TV) 
in Boston would fall over heavily populated areas and might adversely affect 
the reception from all three channels for a substantial population (R. 757, 
paragraph 14). 

The Commission then referred to Appellants' proposal to relocate 
WGBH-TV's transmitter and denied it "because the offered solution does not 
cure all the deficiencies in the proposal" to add Channel 3 to Providence 


(R. 757-58, paragraph 16). It is clear that one of the remaining deficienciés 


which concerned the Commission was the line of adjacent channel interference 
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falling over heavily populated areas. Inasmuch as the Ghtominaion expressly 
found that this problem existed with respect to Channel 3 ind WBZ-TV, as 
well as with respect to Channel 3 and WGBH-TV (R. 757, paragraph 14), it 
would not have been cured simply by moving WGBH-TV's transmitter to the 
WBZ-TV transmitter site. To cure the adjacent channel ore problem 
it would also have been necessary to move WBZ-TV's transmitter, a matter 
which was never suggested by Appellants. : | 
Moreover, even if WGBH-TV's transmitter were moved to WBZ-TV's 
site, the Channel 3 transmitter could not have been located closer than 25,7 
miles from the center of Providence compared with 29.5 piles if WGBH-TV 
remained at its existing site (R. 501). As pointed out by the Commission in 


its Memorandum Opinion and Order on reconsideration, adopted June 20, 


1957 (R. 871, paragraph 7), as well as in its Report and Order of February 26, 


1957 (R. 757, paragraph 14), a Channel 3 station operating at such great 
distance from Providence (25 to 30 miles) would be at such a competitive 
disadvantage with respect to the two existing Providence stations that the 
addition of Channel 3 to the Providence area would, in its judgment, be an 
inefficient utilization of the channel and would not improve opportunities for 
effective competition among a greater number of stations. 

Thus, the conclusion reached by the Commicaicn that it would not be 
persuaded to add Channel 3 to Providence even if WGBH-TV's transmitter 
were relocated at WBZ-TV's site is clearly stated. Both the Commission's 
Report and Order and its Memorandum Opinion and Order amply and under- 


standably, even though succinctly, set forth the basis and purpose of its 
| 
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decision and orders. The reasons given are rational and support the Commission's 
conclusion. Neither the Communications Act nor the Administrative Procedure 


Act require more. Van Curler Broadcasting Corp. v. United States, 98 App. 


D.C. 432, 435, 236 F.2d 727, 730 (1956), cert. denied, 352 U.S. 935 (1956). 


II. APPELLANTS' FORMAL REQUEST FOR A SHOW CAUSE 
ORDER IN CONNECTION WITH THE RENEWAL OF 
_WGBH-TV'S LICENSE WAS MOOTED. 
Appellants urge, finally that the Commission's Memorandum 
Opinion and Order of July 11, 1957 (R. 923-24): failed to give "appropriate 
consideration" to their formal request for a show cause order filed in connection 
with the then pending application for renewal of WGBH-TV's license. But 
this argument overlooks the fact that Appellants' only reason for requesting 
the show cause order in connection with the license renewal was its relation- 
ship to their last minute proposal to move WGBH-TV's transmitter so as to 
permit Channel 3 to be added to Providence in the Hartford Deintermixture 
Case. When the Commission decided that Channel 3 should not be added to 
Providence, even if the WGBH-TV transmitter were moved to the WBZ-TV 
site, Appellants’ request for a show cause order in the license renewal matter 
became moot (R. 917). The Commission recognized the fact of mootness 
(R. 924) but in order formally to clear Appellants' request for a show cause 
order from its docket, and to renew WGBH-TV's license, the Commission 


adopted the Memorandum Opinion and Order of July 11, 1957 (R. 923-24). 


This was an orderly disposition of the Commission's business in accordance 
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with Section 4(j) of the Communications Act and did not in any way prejudice 
Appellants whose proposal to relocate WGBH-TV's transmitter had previously 
been fully considered and denied on the merits, as well as for procedural 


reasons. 


CONCLUSION 


The Commission's Orders of February 26, 1957, June 20, 1957, 


and July 11, 1957, should be affirmed. 


Respectfully submitted, 
| 


ERNEST W. JENNES, 
EDGAR F. CZARRA, JR., 
701 Union Trust Building, 
Washington 5, D. C. 
Attorneys for Intervenor 
The WGBH Educational Foundation 


Of Counsel: 
COVINGTON & BURLING 
701 Union Trust Building, 
Washington 5, D. C. 


March 28, 1958. 
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APPENDIX 


The Communications Act of 1934 
48 Stat. 1068, 47 U.S.C. § 154(j) (1952) 


PROVISIONS RELATING TO THE COMMISSION 


x x *K 


SEC. 4(j) The Commission may conduct its proceedings in such 
manner as will best conduce to the proper dispatch of business and to the 
ends of justice. No commissioner shall participate in any hearing or pro- 
ceeding in which he has a pecuniary interest. Any party may appear before 
the Commission and be heard in person or by attorney. Every vote and 
official act of the Commission shall be entered of record, and its proceedings 
shall be public upon the request of any party interested. The Commission 
is authorized to withhold publication of records or proceedings containing 
secret information affecting the national defense. 


The Administrative Prodcedure Act 
60 Stat. 238, 5 U.S.C. § 1003(b) (1952) 


RULE MAKING 


% mK * 


SEC. 4(b) PROCEDURES. -- After notice required by this section, 
the agency shall afford interested persons an opportunity to participate in the 
rule making through submission of written data, views, or arguments with 
or without opportunity to present the same orally in any manner; and, after 
consideration of all relevant matter presented, the agency shall incorporate 
in any rules adopted a concise general statement of their basis and purpose. 
Where rules are requied by statute to be made on the record after opportunity 
for an agency hearing, the requirements of sections 7 and 8 shall apply in 
place of the provisions of this subsection. 
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(i) 
, STATEMENT OF QUESTIONS PRESENTED 


Petitioners-Appellants' version of the questions presented by 
these appeals is set out at page (i) of their brief. However, Inter- 
venor Travelers contends that Issue No. 4 is not properly before 
this Court since it assumes, contrary to fact, that the Commission 
placed the "private interest" of a person who relied on the "Sixth 
_ Report" above the "interest of the public." Further, it is Intervenor's 

position that Issues Nos. 1 and 6 should read as follows: 


1. Whether the Commission's refusal to deintermix 
Hartford contravened Sections 303(g) and 307(b) of the 
Communications Act. 
* OK OF 
| 6. Whether the Commission complied with the re- 
> quirements of Section 4(b) of the Administrative Procedure 
Act in view of tne fact that the proceeding before the Com- 


mission was a rule making proceeding rather than an ad- 
judicatory one. 





COUNTERSTATEMENT OF THE CASE . © © © 
SUMMARY OF ARGUMENT is * * *« s# « 


ARGUMENT: 


I, Petitioners’ Attack On The Form Of The Proceedings 
Below Is Without Merit . * © © © e 


A. Petitioners‘ Objections To The Form Of The 
Proceedings Below Are Not Properly Before 
This Court e se co °° e . a e 


B. Petitioners’ Objections To The Form Of The 
Proceedings Below Are In Any Event Without 
Merit As A Matter Of Law ‘ = = «# 


Il. The Commission's Decision Not To Delete Channel 
3 From Hartford Was Amply Supported By Substantial 
Evidence And Conformed To All Statutory Require - 
ments 7 a Ld . e e ad i e e 


I. The Commission Did Not Err In Deleting The Stay 
Condition From Travelers’ Construction Permit Or 
In Denying Petitioners’ Request For A Show Cause 
Order To Intervenor WGBH Educational Foundation 


A. Deletion Of The Stay Condition 7 © 
B. Show Cause Order To WGBH-TV Mi. ee 24 
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| 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, : 
Appellee, 
THE TRAVELERS BROADCASTING SERVICE CORPORATION, 
and 
| THE WGBH EDUCATIONAL FOUNDATION, | 
Intervenors. 


Case No. 14,051 


SPRINGFIELD TELEVISION BROADCASTING CORPORATION, 

and 
GREENFIELD TELEVISION BROADCASTING CORPORATION, 
Petitioners, 
Vv. 


THE UNITED STATES CF AMERICA, 
and 
FEDERAL COMMUNICATIONS COMMISSION, ! 
Respondents, 
THE TRAVELERS BROADCASTING SERVICE CORPORATION, 
and 
THE WGBH EDUCATIONAL FOUNDATION, 
Intervenors. 


PETITION FOR REVIEW AND APPEAL FROM 
ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR TRAVELERS 





COUNTERSTATEMENT OF THE CASE 


Petitioners-Appellants have appealed from a number of orders of 
Appellee Federal Communications Commission under Sections 402(a) 
and 402(b) of the Communications Act of 1934, as amended, 47 U.S.C. 
402(a),(b). The companion appeals seek review of the Commission's 
orders of February 26, 1957 and June 24, 1957, in which it terminated 
rule making proceedings by deciding not to delete Channel 3 at Hartford, 


| 
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Connecticut, and denied reconsideration of its decision (R. 751-760, 869- 
872). In addition, these appeals ask review of ancillary orders dated 
February 27, 1957, June 27,1957, and July 16,1957, in which the Com- 
mission denied requests to reconsider its order deleting a stay condi- 
tion from the construction permit awarded to Intervenor, The Travelers * 
Broadcasting Service Corporation, for operation on Channel 3 at Hartford 
after a lengthy adjudicatory comparative hearing, and to concition the 
renewal of license of television station WGBH-TV at Boston upon a 
change in transmitter site (R. 943, 921-924). 
L Proceedings Leading to These Appeals 

The rule making proceeding relating to Channel 3 at Hartford was 
instituted by the Commission on its own motion by Notice of Proposed 
Rule Making adopted June 25, 1956 pursuant to the provisions of Section 
4 of the Administrative Procedure Act (R.1-3). In its notice, the Com- ) 
mission invited comments by interested parties on the question whether 
the public interest would be served by deletion of Channel 3 from its 
present allocation for commercial television use at Hartford, Connecticut, 
substitution in its place of a UHF frequency, and re-allocation of Chan- 
nel 3 to Providence, Rhode Island. On the same day it instituted this 
proceeding, the Commission issued similar notices of proposed rule 
making to consider interim changes in its Table of Television Assign- 
ments involving channels in twelve other areas of the United States. See 
Second Report on Deintermixture, 13 Pike and Fischer, Radio Regulation, 
1571, 1583." 

After several extensions of time in which interested parties might 
prepare comments pro and contra the proposed deletion of Channel 3 


i For convenience, Petitioners-Appellants will be hereinafter referred to as “Petitioners”; Appellee 
Federal Communications Commission as the “Commission”; and Intervenor The Travelers Broadcasting 
Service Corporation as ” Travelers” . 


2 Hereinafter cited "R.R.” The other areas involved in the rule making proceedings were: Spring- 


field, Ill. - St. Louis, Mo. (15 R.R. 1525); Peoria, Ill. -Davenport, Iowa-Rock Island-Moline, I11. 

(15 R.R. 1550c); Norfolk-Portsmouth-Newport News, Va. -Newbern, N.C. (15 R.R. 1630); Albany- 
Schenectady-Troy, Vail Mills, N. Y.(15 R.R. 1514a); New Orleans, La. -Mobile, Ala., (15 R.R. 1603); 
Charleston, S.C. (15 R.R. 1635; Madison, Wis. (15 R.R. 1563); Duluth, Minn. -Superior, Wis. (15 

R.R. 1643); Miami, Fla. (15 R.R. 1637); Evansville, Ind. (15R.R. 1573); Elmira, N.Y. (15R.R. 1515); 
and Fresno-Santa Barbara, Calif. (15 R.R. 1586i). Subsequently, another rule making proceeding was 
held conceming Columbia, $.C. (15 R.R. 1682). 





: 
from Hartford, Petitioners, Travelers and numerous other parties filed 
comments on December 3, 1956. These comments included hundreds of 
pages of legal and engineering material relating to various facets of the 
proposed amendment to the Commission's television allocation rules. 
After an additional extension of time, voluminous and detailed reply 
comments were filed by the same parties on December 28,1956. In all, 
the comments and reply comments submitted by the various parties 
comprise more than six hundred pages of the record before the Court 
on these appeals (R. 80-531, 539-720). 


On February 21, 1957, some two months after the deadline for 


reply comments, Petitioners filed a "Petition for Leave to File Addi- 


tional Comments" and accompanying request for an order to show cause 
why the existing transmitter used by educational television station WGBH- 
TV on Channel 2 at Boston, Massachusetts should not be relocated in 
order to provide a sufficient mileage separation between WGBH-TV and 
the proposed allocation of Channel 3 to Providence, Rhode Island (R. 
725-43). An opposition to this petition was filed by Travelers on February 
25, 1957 (R. 744-50). | 


The Commission terminated its rule making proceeding with a 
lengthy Report and Order adopted February 26,1957, in which it con- 
cluded that the public interest would not be served by the proposed 
amendment (R. 751-60). Requests for reconsideration of this Report and 
Order were filed by Petitioners and others, and denied by Memorandum 
Opinion and Order of the Commission released June 24, 1957 (R. 869-872). 
These appeals followed. i 


Il. History of Channel 3 Allocation at Hartford : 

The rule making proceeding which is the subject of these appeals 
was one of a long series of allocation proceedings before the Commis- 
sion extending over a nine-year period to determine the most effective 
distribution of available television frequencies in the various cities and 
areas of the United States. Prior to the release of its "Sixth Report and 
Order" in 1952, the Commission had allocated two VHF channels -- 8 














4 


and 10 -- for use at Hartford, Connecticut (R. 86). On May 6, 1948, July 
8, 1949 and March 22, 1951, the Commission issued three different rule 
making notices relating to the allocation of television channels to Hartford 
(and to many other cities as well) (R. 86-87). Since Travelers had been 
‘an applicant for a VHF television station at Hartford since September 

10, 1947, itwas vitally interested in allocations to that city. Accord- 
ingly, it participated extensively in all these proceedings by filing 
comments and reply comments, including detailed engineering and eco- 
nomic data justifying the allocation of VHF channels (including Channel 
3) to Hartford, the capital of Connecticut (R. 86-88). Finally, on April 
11, 1952, the Commission issued its "Sixth Report and Order" adopting 
“ nationwide allocation schedule. In deciding to allocate Channel 3 to 
Hartford, the Commission stated: 


"It is our view. ..that the requests for the deletion of 
Channel 3 from New London in order to assign that 
channel to Hartford are meritorious and should be 
granted...The population of Hartford is more than 5 
times the population of New London, and Hartford is 
presently without any VHF assignment. Moreover, 

the New London area would receive VHF service from 
stations located in Providence and New Haven; and if 
Hartford is assigned a VHF channel, New London would 
receive Grade A service from a station in Hartford. It 
is our view, therefore, that Channel 3 should be deleted 
from New London and assigned to Hartford.” "Sixth Report 
and Order", 1 R.R. 91:601, 91:707. 


Immediately following release of the Commission's "Sixth Report 

) and Order”, Travelers amended its application for a VHF channel at 
‘Hartford to specify operation on Channel 3 (R.87). The allocation of 
Channel 3 at Hartford remained unchallenged until October 7, 1954 when 
‘four existing UHF stations in the Hartford, Connecticut and Springfield, 
“Massachusetts areas, including one of the stations operated by Petitioners, 
filed a petition for rule making asking that Channel 3 be deleted from ie 
commercial use at Hartford on the ground that operation of a station on . 
that channel would prejudice the survival of the existing UHF stations in 

‘the Hartford and Springfield areas. Travelers, then an applicant for 
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Channel 3 which had gone through a long competitive hearing that same 


year, opposed this petition. After consideration of detailed pleadings on 
the matter, the request for rule making was denied by the Commission 
on December 7,1954. General-Times Television Corporation, 11 R.R. 
625, | 

A month later the same petition was renewed by the same parties 
for the identical reasons. After receiving further written submissions, 
the Commission reconsidered its original denial to the extent of order- 
ing a rule making proceeding to determine whether Channel 3 should be 
retained at Hartford (Docket 11336). On November 10, 1955, after full 
consideration of the record made in the rule making proceeding, the 
Commission once again denied the request to delete Channel 3 from 
Hartford, with the finding, inter alia, that the record contained no evi- 
dence to support a conclusion that the 


“limited deintermixture. .. sought would ptovide any signif- 
icant help in resolving the difficulties now confronting UHF 
broadcasters in other communities, or for that matter, 
whether the relief that might result in the areas directly in- 
volved, would materially strengthen UHF in general." First 
Report on Deintermixture, 13 R.R. 1511, 1516. 


The Commission also held that 


i 
',.. If deintermixture, even on a partial basis, should 
finally be determined to be a useful method of resolving 
the overall problems, the particular communities for its 
application should not be selected merely because of the 
fortuitous circumstance of whether a VHF station has 
commenced operation in any particular community. = 
Ibid. (emphasis supplied) | 
The Commission's second denial of the proposals to remove Chan- 
nel 3 from Hartford was followed by a general rule making proceeding 
in which Travelers once again fully participated (Docket 11532). The 
order terminating this nationwide allocation proceeding was issued 
| 
simultaneously with the Notice of Proposed Rule Making which is the 
subject of this proceeding (Docket 11748). Second Report on Deinter- 
mixture, 13 R.R. 1571. In that order, the Commision justified its 
consideration for the third time within two years of the Hartford deinter- 


mixture proposal as part of an "interim" attempt to assist in the develop- 


* 





* 
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ment of UHF television transmission pending a final determination of 
long-range allocation problems. 13 R.R. 1571, 1583-84. However, the 
Commission made clear that it was not possible to develop rigid criteria 
‘to be applied in the determination of any deintermixture case, including 
Hartford. The Commission stated as follows: 

"Because of the widely varying circumstances in individual 

markets and the numerous factors which bear on the choice 

of techniques in any individual community or area, it is not 

possible to formulate rigid criteria whose perfunctory appli- 

cation to individual cases will automatically indicate the 

course which would best serve the public interest in each 

community." Second Report on Deintermixture, 13 R. R. 

1571, 1582. 
I. The Channel 3 Licensing Proceedings 
: At all times between September 10, 1947 and July 25,1956, Trav- 
elers had on file before the Commission an application for use of a VHF 
frequency at Hartford. Travelers’ application originally requested Chan- 
nel 10, since in 1947 this was one of the two VHF frequencies then 
available (R.86). Following release of the "Sixth Report and Order", 
Travelers promptly amended its application to specify the newly allo- 
cated Channel 3 (R.87). Because of the pendency of a mutually ex- 
clusive application for the same frequency, a lengthy adjudicatory com- 
parative hearing was held by the Commission on the two applications 
commencing on October 30, 1953 and terminating in the grant of Trav- 
elers' application on July 25,1956. The Travelers Broadcasting Service 
Corporation, 12 R.R. 689. Because of the pendency on that date of the 
rule making proceeding which is the subject of these appeals, the Com- 
mission stayed all construction until termination of the rule making pro- 
ceeding. Upon conclusion of that proceeding and its final decision not to 
delete Channel 3 from Hartford, the Commission entered an order on 
February 27, 1957 vacating the stay attached to Travelers" construction 
permit (R. 943). Travelers at once proceeded with the construction of 
its station, and now operates television station WTIC-TV on Channel 3 
at Hartford pursuant to the Commission's authorization. 


7 
SUMMARY OF ARGUMENT 
I | 
Petitioners' assertion that they were entitled toa “trial-type" 
hearing on the question whether Channel 3 should be deleted from Hart- 
ford is without merit. In the first place, Petitioners' attack on the form 
of the proceedings below was never presented to the Commission, and 
consequently cannot be raised for the first time in this appeal. O'Neill 
Broadcasting Company v. Federal Communications Commission, 100 
App. D.C. 38, 241 F.2d 443 (1956). In the second, even if Petitioners 
had voiced their objections, the Commission should have rejected them. 
Since the Hartford deintermixture proceeding was rule making rather 
than adjudication, it was governed procedurally by Section 4 of the Ad- 
ministrative Procedure Act. All of the procedural requirements of this 
section were meticulously observed by the Commission. Nor did Peti- 
tioners have any private rights in freedom from competition which would 
have entitled them to a different type of hearing even if they had requested 
it. Logansport Broadcasting Corporation v. United Sta tes, 93 App. D.C. 
342, 210 F.2d 24 (1954); Van Curler Broadcasting Corporation v. Federal 
Communications Commission, 98 App.D.C. 432, 236 F.2d 727 (1956), cert. 
den., 352 U.S. 935; WIRL Television Company v. United States, Case 
No. 13, 768, March 27, 1958. 


I 


The Commission's decision to retain Channel 3 at Hartford was 


amply supported by the record before it. The basis for its action was 
clearly stated in its Report and Order in considerably greater detail 
than was necessary under the circumstances. The decision was inher- 
ently consistent with Commission disposition of related proceedings 
affecting television allocations in other parts of the country. The result 
reached was well within the competence of the agency entrusted with the 
administration of the Act. Accordingly, the orders appealed from should 
be affirmed. Coastal Bend Television Company v. Federal Communi- 
cations Commission, 98 App. D.C. 251, 234 F. 2d 686 (1956); Gerico 
Investment Company v. Federal Communications Commission, 99 App. 





3 


8 


D.C. 379, 240 F. 2d 410 (1957). Cf. Jacksonville Journal Company Vv. 
Federal Communications Commission, _ App. D.C. __, 246 F. 2d 
699 (1957). 


Il 

The Commission did not err in deleting the stay condition from 
Travelers’ construction permit or in denying Petitioners’ request for a 
show cause order to Intervenor WGBH Educational Foundation. Both 
“the very great public interest in obtaining additional service", Coastal 
Bend Television Company v. Federal Communications Commission, 97 
App. D.C. 339,341, and Travelers’ right to a final decision on its long 
pending application required deletion of the stay condition immediately 
upon conclusion of the proceedings in Docket 11748. Denial of the show 
cause request was clearly appropriate in view of the Commission's re- 
jection of the proposal to relocate the WGBH-TV antenna as both un- 
timely and unmeritorious. 


ARGUMENT 


Petitioners’ Attack on the Form of the Proceedings 
Below Is Without Merit 


Petitioners’ principal contention is that the Commission should 
have considered whether to delete Channel 3 from Hartford in a "trial- 
type" hearing rather than a rule making proceeding because the ultimate 
‘result was essentially adjudicatory, and hence that Petitioners' pro- 
cedural rights under the Communications Act were infringed. The greater 
part of Petitioners' brief is thus devoted to an attack, not on the merits 
of the Commission's ultimate determination, but on the manner in which 


‘that determination was reached. However, Petitioners' attack on the 


form of the proceeding below cannot be considered here since no such 
objection was presented to the Commission at any time. In any event, 
even if these procedural objections had been raised, they are without 
merit and should be rejected. 
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A. Petitioners’ Objections to the Form of the Pro- 
ceedings Below Are Not Properly Before This 


Court | 
Petitioners contend that the proceeding leading to the Commis- 
sion's decision not to delete Channel 3 from Hartford denied them "due 
process" because of the Commission's alleged failure to grant the right 
of rebuttal or oral argument on the matters in issue, or to make basic 
and ultimate findings of fact and conclusions of law in accordance with 


the principles governing adjudicatory proceedings enunciated in Johnston 


Broadcasting Company v. Federal Communications Commission, 85 App. 


D.C. 40, 175 F.2d 351 (1949). These contentions are based on an argu- 
ment that the proceeding below was essentially adjudicatory in nature 
because it involved the determination of "adjudicative facts" and affected 
property rights inherent in the television authorizations held by Peti- 
tioners. In short, Petitioners assert that the Commission should have 
held the type of hearing commonly known as "quasi-judicial". While 
these contentions are erroneous as a matter of law, as will be shown 
below, they need not be reached in this case because they raise "'ques- 
tions of...law upon which the Commission has been afforded no oppor- 
tunity to pass", 47 U.S.C. 405, and further because they were not re- 
served by Petitioners in their notices of appeal. 


The proceeding from which these appeals are taken was a rule 


making proceeding held pursuant to Section 4 of the Administrative Pro- 


cedure Act, 5 U.S.C. 1003. As required by the statute, it was initiated 
by Notice of Proposed Rule Making,published in the Federal Register on 
July 4, 1956 (21 F. R. 4968), advising interested parties of the nature of 
the amendment to the Commission's Table of Allocations which would 
be considered and inviting written comments in support of or in opposition 
to its adoption. Paragraph 6 of the Notice specifically advised that the 
proceeding was being initiated pursuant to Section 4 of the Adminis- 
trative Procedure Act (R. 2). : 


Following issuance of the Notice of Proposed Rule Making, volu- 
minous written comments by numerous interested parties (including 
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Petitioners and Intervenors here) were filed on December 3, 1956. There- 
after, extensive reply comments were submitted on December 28, 1956. 
After carefully considering the entire written record, the Commission 
terminated the proceeding on February 26, 1957 by a Report and Order 
which contained not merely a "concise general statement of [the] basis 
and purpose" of its action as required by Section 4 of the Administrative 
Procedure Act, but which set forth in extenso its reasons for deciding 
not to adopt the proposed rule change (R. 751-760). 


At no point during the length and breadth of this rule making pro- 
ceeding did Petitioners present to the Commission any objections to the 
form of the hearing. Although on notice from the start that the proceed- 
‘ing was to be governed by Section 4 of the Administrative Procedure Act, 
Petitioners filed no request for reconsideration of the Notice of Proposed 
Rule Making asserting that it failed to ensure the proper safeguarding of 
their procedural rights. Indeed, not only did Petitioners submit no ob- 
jection to the procedure ordered, but they specifically acquiesced therein 
to the fullest extent by filing voluminous written comments and reply 

comments on the issues (R. 276-423, 673-720). Although Petitioners did 
request oral argument on two occasions (R. 690, 722-724), these requests 
asserted no Statutory or constitutional right to oral consideration of 
their contentions, such as is now urged before this Court in their brief 
—(p. 39), but were plainly addressed to the discretion conferred upon the 
Commission by Section 4(b) of the Administrative Procedure Act? 

Thus, Petitioners’ "Request for Oral Argument," filed February 4, 1957, 
_ merely set forth their belief that "oral argument would be of great bene- 
_ fit to the Commission in clarifying and pointing up the positions of the 

- several parties" (R. 723). 

recta ec pd ng SI ase gL CD ee aa 


ultimate decision reached by the Commission, however, this petition was eventually dismissed as moot 
(R. 919-20). 





2 

". + - The agency shall afford interested persons an opportunity to participate in the rule making 
through submission of written data, views, or arguments with or without opportunity to present the same 
Orally in any manner. . .” 5 U.S.C. 1003(b) (Emphasis supplied.) 
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Finally, although Petitioners filed a lengthy petition for recon- 
sideration of the Commission's decision (R. 779-812), in which they re- 
argued all of the matters previously presented to the Commission, they 
nowhere asserted a denial of procedural rights on the ground that the 
hearing should have been quasi-judicial in character. : 


Far from objecting to the kind of proceeding contemplated by Sec- 
tion 4 of the Administrative Procedure Act, the selection of the rule 
making procedure was expressly designated by Petitioners as the proper 
method when they initiated on October 7, 1954 their first request to de- 
intermix Hartford by filing a Petition for Rule Making. General-Times 
Television Corporation, 11 R.R. 625. After a denial of this request for 
rule making, Petitioners filed on January 5, 1955 a petition for recon- 
sideration in which they again asked for deintermixture by rule making. 
This petition was granted and a rule making proceeding instituted under 
Section 4 of the Administrative Procedure Act requesting comments on 
the Petitioners’ deintermixture proposal (F.C.C. Docket 11336; see 
First Report on Deintermixture, 13 R.R. 1511). After the Commission 
issued its order denying deintermixture in that case, a nationwide rule 
making proceeding was instituted (F.C.C. Docket 11532; see Second Re- 
port on Deintermixture, 13 R.R. 1571). Following the conclusion of this 
proceeding, rule making proceedings were started involving thirteen 
different areas including Hartford (F.C.C. Docket 11748, et al.) 


Throughout this long history of allocation proceedings there was 
complete acquiescence by Petitioners in the legislative type of hearing 
contemplated by Section 4 of the Administrative Procedure Act. If fur- 
ther evidence is needed to demonstrate the fundamental shift in position 
asserted by Petitioners in this appeal, it is found in their Petition for 
Reconsideration of the Commission's final decision to = Channel 3 
at Hartford where they stated: 3 


"Rule making proceedings such as this are hot ad- 
versary proceedings which may turn upon niceties of pro- 
cedure. Their purpose is to search out the public interest. 
Where a suggestion is made having an important bearing 
upon the public interest, it is the Commission's duty to 
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investigate and consider it unless the exigencies of the 
situation require otherwise." (R. 794-795; emphasis 
supplied). 


Petitioners cannot take one tack before the Commission and, after re- 
ceiving an adverse decision, claim for the first time that their "due 
process" rights have been violated. 


Finally, even if these questions had been presented and preserved 
below, the substantially identical petition for review and notice of ap- 
“peal filed in these cases would have waived them. This is so because, 
although Petitioners have assigned as errors some 20 paragraphs of 
factual disagreement with the merits of the Commission's decision, no- 
where in their notice of appeal or petition for review do they contend that 
the hearing ordered by the Commission should have conformed to the 


requirements of adjudication rather than rule making. 


Since Petitioners here, for the first time, attack the form of the 
hearings below, this Court is precluded from ruling on their contentions. 
_ No principle is more firmly established than that the burden in admini- 

_ strative proceedings rests upon parties thereto to perfect all aspects of 
_ their case prior to the closing of the record and issuance of the agency's 
- original decision. This principle has frequently been applied by this 

_ Court to proceedings before the Federal Communications Commission. 
Kentucky Broadcasting Corporation v. Federal Communications Com- 

_ mission, 84 App. D.C. 383,174 F. 2d 38 (1949); Colorado Radio Cor- 

- poration v. Federal Communications Commission, 73 App.D.C. 225, 
118 F.2d 24 (1941). The sound policy considerations prohibiting par- 
ties from raising after a final decision by the agency questions of fact 
or law which they should have presented earlier are well stated in the 
Colorado case, as follows: 

- 

Mere generalized assertions in a notice of appeal that the actions challenged are “arbitrary, 
capricious, illegal, a denial of due process of law, not supported by the evidence of record, otherwise 
contrary to law, and in derogation of the public interest” (Petition for Review, p. 6: Notice of Appeal, 


p. 6) are, of course, wholly insufficient to raise the specific questions of statutory process argued in Peti- 
tioners’ brief. » 7 
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"Under these circumstances to allow the appellant to 
allege as an error of law a situation that it took no timely 
steps to correct by presenting its evidence in full would 
change its position from that of an interested party under 
the statute to that of a mere vigilante. As we said in the 
Red River case, 'The burden, therefore, is, and properly 
should be, upon an interested person to act affirmatively 
to protect himself. It is more reasonable to assume in this 
case a legislative intent that an interested person should be 
alert to protect his own interests than to assume that Con- 
gress intended the Commission to consider on its own mo- 
tion the possible effect of its action in each case, upon every 
person who might possibly be affected thereby. Such a person 
should not be entitled to sit back and wait until all interested 
persons who do so act have been heard, and then complain 
that he has not been properly treated. To permit such a 
person to stand aside and speculate on the outcome; if ad- 
versely affected, come into this court for relief; and then 
permit the whole matter to be reopened in his behalf, would 
create an impossible situation.'' 73 App. D.C. ee at p. 228 


(Emphasis supplied). 
In Roy L. Albertson v. Federal Communications Commission, 100 App. 
D.C. 103,106, 243 F.2d 209, 212 (1957), this Court reqently emphasized 
once again that: 


"The responsibility of applying the etek pro- 
visions to the facts of the particular case was given in 
the first instance to the Commission. A reviewing court 
usurps the agency's function when it sets aside the ad- 
ministrative determination upon a ground not theretofore 
presented and deprives the Commission of an opportunity 
to consider the matter, make its ruling, and state the 
reasons for its action. Unemployment Compensation 


Commission v. Aragon, 329 U.S. 143, 155 (1946). 
Since the Petitioners failed to make known to the Commission their ob- 
jections to the proceeding, since they urged in their petition for recon- 


sideration a position directly contrary to their present. claims, and for 


the additional reason that these objections were not renewed in the peti- 
tions for review, they may not be considered by this Court. Albertson v. 
Federal Communications Commission, supra; O'Neill Broadcasting Com- 
‘pany v. Federal Communications Commission, 100 App. D.C. 38, 241 F. 
2d 443 (1956). See Democrat Printing Company v. Federal Communi- 
cations Commission, 91 App. D.C. 72, 78, 202 F.2d 298, 303-4 (1952); 
United States v. Tucker Truck Lines, 344 U.S. 33, 37 (1952). 
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Petitioners’ belated attack on the procedure followed by the Com- 
mission comprises virtually its entire presentation on brief to this 
Court. Accordingly, these appeals should be dismissed insofar as the 
procedural grounds are concerned. In the following discussion Travelers 
will show that, even if the Petitioners’ procedural objections had been 
properly presented and preserved below, the Commission's actions 
should be affirmed. 


B. Petitioners’ Objections to the Form of the Proceedings 
Below Are in Any Event Without Merit as a Matter of 


Law 
Even if Petitioners had properly presented to the Commission their 
belated request for an adjudicatory type of proceeding, the Commission 
would not have been required as a matter of statute or due process to 


grant such a hearing. On the contrary, it was well within the Commis- 


sion's competence, and consistent with its past procedures in similar 
matters, to decide that Channel 3 should remain at Hartford in a rule 
making proceeding conducted in accordance with Section 4 of the Ad- 
ministrative Procedure Act. Petitioners’ contentions that something 
more than a Section 4 rule making hearing was required because the de- 
cision whether or not to delete Channel 3 from Hartford involved "tadju- 
dicative facts" are foreclosed by prior decisions of this Court review- 
ing essentially identical allocation proceedings by the Commission. 


It is well established that "the Administrative Procedure Act is 
based upon a broad and logical dichotomy between ‘rule making’ and 
‘adjudication’, i.e., legislative and judicial functions", Willapoint 
Oysters v. Ewing, 174 F. 2d 676, 692 (9th Cir. 1949), cert. den. , 338 U.S. 

: 860; George A. Rheman Company v. United States, 133 F.Supp. 668 (1955). 


. Although virtually all of Petitioners’ brief is devoted to their argument that the Hartford deinter- 
mixture proceeding was “quasi-judicial” in nature (Brief, p. 39, n. 2), it is clear that Petitioners are not 
| contending that they were entitled to all the incidents of a formal adjudicatory proceeding held pursuant 
to Sections 7 and 8 of the Administrative Procedure Act. Indeed, Petitioners disclaim any right to an 
evidentiary hearing (i.e., oral examination and cross-examination before a Hearing Examiner) but mere- 
ly assert that they were entitled to less than such a hearing but more than a rule making proceeding 
governed by Section 4 of the Administrative Procedure Act (Brief p. 35). 
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It is equally true, however, that the two functions are rarely totally 
separated and that rule making actions may incidentally partake of ad- 
judicative characteristics. As the court stated in the Willapoint case, 


", . . The legislative process i.e., rule-making, is nor- 
mally directed primarily at 'situations', rather than par- 
ticular persons. Individual protestations of injury are nor- 
mally and necessarily lost in the quantum of the greater good. 


", . .The concepts [rule making and adjudication] are not 
wholly mutually exclusive but each to a degree contains 
elements of the other. In explication, it is an essence of 
legislation, functionally speaking, that in its immediate 
effect, it hurts some and benefits other members of society. 
. This is true even though the result of the order is of 
immediate and grave economic import to petitioner." 
Willapoint Oysters v. Ewing, 174 F.2d 676, 693-4. 


The specific question posed in this case -- whether the Commis- 
sion may praperly dispose of matters of television allocation by rule 
making proceedings pursuant to Section 4 of the Administrative Pro- 
cedure Act -- was answered by this Court in the affirmative more than 
four years ago when the Commission's original Table of Television 
Allocations was challenged here on precisely the grounds now urged by 
Petitioners for reversal of the Commission's present orders. Peoples 
Broadcasting Company v. United States, 93 App. D.C. 78, 209 F.2d 286 
(1953); Logansport Broadcasting Corporation v. United States, 93 App. 
D.C. 342, 210 F. 2d 24 (1954). There the proceedings leading to the same 
rule which the Commission proposed to amend in this case were objected 
to on the ground that they were essentially adjudicatory in nature and 
should have conformed to the incidents of a "trial-type" hearing. This 
Court held that | 


"The fair interpretation of Sections 303 and 307(b) [of the 
Communications Act], when read together, is that the Com- 
mission may allocate channels among communities either 

by passing upon specific applications or by way of rule mak- 
ing. Situations are not infrequent in which an administrative 
agency can properly proceed either through rule making or 
adjudication: in such a case the choice 'is one that lies pri- 
marily in the informed discretion of the administrative 

agency’. Securities and Exchange Commission v. Chenery 
Corporation, 1947, 332 U.S. 194, 203."" Logansport Broadcasting 
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Corporation v. United States, 93 App. D.C. 342, 345, 210 F. 

2d 24, 27. 
In upholding the Commission's authority to resolve television allocation 
problems by rule making the Court recognized that, to be sure, 


"the overall plan would vitally affect later individual adju- 
dications. But rule making is not transformed into adjudi- 
cation merely because the rule adopted may be determinative 
of specific situations arising in the future." Logansport _ 
Broadcasting Corporation v. United States, §3 App. D.C. 
342, 345, 210 F.2d 24, 27. 


Petitioners attempt to distinguish the Hartford Channel 3 alloca- 
tion proceeding from the nationwide allocation study leading to the "Sixth 
Report and Order" on the ground that this case relates to a specific chan- 
nel allocation in one section of the country (New England) whereas the 
"Sixth Report" involved a nationwide proceeding. But this contention, too, 
has previously been presented to and rejected by this Court. In Van Curler 
Broadcasting Corporation v. Federal Communications Commission, 98 App. 
D.C. 432, 236 F.2d 727 (1956), cert. den. , 352 U.S. 935, the challenge was 
to a specific rule making proceeding involving the allocation of a single 
channel (Channel 10) to one area of the country (Albany-Schenectady-Troy). 
This Court, sitting en banc, upheld the Commission's authority to deter- 
mine the allocation problem by rule making complying with Section 4 of the 
Administrative Procedure Act over contentions of the petitioners--identi- 
cal to those presented here--that the matter should have been decided in 
an adjudicatory proceeding. The Court noted that 


"Since this was a rule-making and not an adjudicatory pro- 
ceeding, the Commission was required [by Section 4(b) of 

the Administrative Procedure Act] to make merely 'a concise 
general statement of [the Rules'] basis and purpose’. 98 App. 
D.C. 432 at p. 434. 


Thus, the contentions of Petitioners on this appeal that they were 
entitled to something more than a rule making proceeding conducted in 


; . 

Only yesterday this Court upheld the power of the Commission in one of ixture cases 
instituted simultaneously with She Hartford yeceecing to determine by rule making the sitparninn of tele- 
vision channels in particular communities. _WIRL Television Company v. United States et al., Case No 
13,768, decided March 27, 1958. In that case, like the present one, the claim was made that the ? 
Commission could not properly proceed by rule making but was required to hold an adjudicatory type of 
hearing. The Court stated that the appellant's views “were presented in /the rule making/ proceeding 
but were not adopted, and we can see no basis for saying the Commission's decision was beyond its author- 
ity, or thatthe underlying fact findings were not supported by substantial evidence, or that appellant was 


denied the procedural rights due a protesting party in a rule making proceeding” (emphasis supplied). 


te 
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exact accordance with Section 4 of the Administrative Procedure Act are 
squarely foreclosed by this Court's earlier decisions on the identical prob- 
lem in Logansport, Van Curler, and WIRL, supra. The only authority cited 
by Petitioners in support of their position is the earlier decision of this 
Court in Philadelphia Company v. Securities and Exchange Commission, 

84 App. D. C. 73, 175 F. 2d 808 (1948), dismissed as moot, 337 U.S. 901. In 
that case, decided prior to Logansport, Van Curler, and WIRL, this Court 
invalidated a "rule making" by the Securities and Exchange Commission 
which would have had the direct and immediate effect of removing a pre- 
viously established exemption and subjecting the petitioner corporation 
directly and without further proceedings to the extensive regulatory pro- 
visions of the Public Utility Holding Company Act without having afforded 
it an evidentiary hearing. The Commission's action affected solely the 
complaining company. Not only would it have had direct and adverse regu- 
latory consequences upon the petitioner's manifold operations, but also 
would have operated as a : 


“pro tanto restraint or injunction upon [reorganization pro- 
ceedings then in progress], and as a diminution of the authority 
of the District Court; as a result of the order, if valid, the re- 
organization and the administration of the Debtor's estate will, 
or may, be subject to the operation of all provisions of the 
Holding Company Act relating to subsidiaries of registered 
holding companies, and in consequence the contractual re- 
lations of Philadelphia and its affiliates on the one hand with 
Pittsburgh and its underliers on the other will, or may,be 
affected."" Philadelphia Company v. Securities and Exchange 
Commission, supra, 84 App. D.C. at 81-82. 


It is clear that the Philadelphia case is so far different factually 
from the situation presented here as to be of no assistance to the Peti- 
tioners. Whereas in Philadelphia the sole effect of the “rule making" 
was to subject a single individual to immediate and extensive regulatory 
action, in this case the Commission's paramount concern and the prime 
purpose of the rule making proceeding was to consider whether to change 
a number of allocations already specifically approved in the "Sixth Report 
and Order" in an important and highly populated region of the United 
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States (i.e., New England). 

Perhaps more important is the fact -- studiously ignored by the 
Petitioners -- that the Commission's action had no effect whatsoever on 
any rights of the Petitioners protected under the Communications Act. 
Because the Petitioners suggest that it had such an impact (pp. 30-35), 


the point deserves brief consideration. 


Petitioners assert that the Commission's decision to retain Channel 
3 at Hartford in some manner infringed their "limited property rights" 
(Brief, p.30) as operators of a television station at Springfield and a 
satellite station at Greenfield. They argue that because the retention of 
Channel 3 at Hartford and the ensuing additional competition for tele- 
vision viewers in parts of Petitioners' service area might eventually 
have the effect of making Petitioners’ authorizations "less valuable and 
less useful" (Brief, p.31), this fact confers upon them the right to an 
adjudicatory hearing before the Commission. This argument miscon- 
ceives the protection afforded existing licensees by the Communications 
Act. 

The fallacy of Petitioners’ argument becomes apparent when the 
cases on which they rely are compared with their own situation. As 
grounds for their asserted protection against competition from Channel 
3 at Hartford, Petitioners cite this Court's opinions in the L. B. Wilson 
and KOA cases, both of which involved actions by the Commission re- 
sulting in a modification of an existing licensee's rights under the statute 
by subjecting it without hearing to objectionable interference. In such 
a case of modification or threatened modification, the right to an adjudi- 
. catory hearing does arise. But that is not the situation here. 


Such economic injury as might indirectly be caused by additional 


competition from newly authorized broadcast stations is not in and of 


- Parenthetically, it is to be noted that the holding of the Philadelphia case has been criticized by 


the very authority upon which Petitioners rely in their brief. See Davis, Administrative Law (1951 ed.) 
pp. 240-241, 254n. 


L. B. Wilson, Inc. v. Federal Communications Commission, 83 App. D.C. 176, 170 F. 2d 793 


= 
(1948); Federal Communications Commission v. National Broadcasting Company, Inc. (KO ) 
nina =~C*=<“<C pa Ae SS 
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itself a substantive ground for Commission action even in a licensing 
proceeding, but merely confers upon the existing station standing to 
raise before the Commision public interest considerations which mili- 
tate against the action objected to. The decision of the Supreme Court 
in Federal Communications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470 (1940), makes it clear that whatever "limited 
property rights" Petitioners may have in their existing authorizations 
are not infringed by the authorization of new broadcast stations in full 
accordance with the Commission's existing Rules and Regulations which 
may possibly cause additional competition to Petitioners. 


The situation here is even more plainly contrary to Petitioners' 
contentions than would be the case if the Commission's action had re- 
sulted in the allocation of a new channel (as in the van Curler case) not 
previously available in the area. All that the Commission did in this 
case was to continue, after lengthy proceedings looking to its deletion, 
the allocation of an existing channel which was available for commercial 
use at Hartford in 1952 and which at all times since then has been avail- 
able. Petitioners, of course, had full knowledge when they applied for 
their own authorizations that they would eventually be subjected to a lim- 
ited amount of competition for viewers from Channel 3 at Hartford, and 
accepted the licenses granted to them in full awareness that under the 
existing Rules and Regulations of the Commission, Channel 3 would be 
licensed to an applicant as soon as the Commission's licensing pro- 
cedures would permit: Consequently, completely aside from the question 


of the kind of hearing involved in this case, it is clear that Petitioners 





can complain of no injury through the Commission's action to any legally 


i . 

Springfield Television Broadcasting Corporation's station WWLP at Springfield, Massachusetts was 
applied for on June 30, 1952 and granted on July 11, 1952 with full knowledge of the a!location of Chan- 
nel 3 at Hartford. Petitioner chose to get into television via the mode of a quick uncontested grant 
rather than to enter the long-drawn-out five year proceeding for Channel 3. Greenfield Television 
Broadcasting Corporation's station WRLP at Greenfield, Massachusetts, was obtained without a hearing as 
late as July, 1956 and operates as a satellite of WWLP. Greenfield Television Broadcasting Corporation 
is a wholly owned subsidiary of Springfield Television Broadcasting Corporation (Petitioners’ Brief, p. 3). 
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protected right conferred by their licenses. To hold otherwise would be 
to confer upon existing licensees the power to thwart the policy of free 
competition explicit in the Communications Act and to subordinate the 
public interest in as many and as diverse sources of information as 
possible to the private interests of existing licensees desirous of fending 
off further competition. 


From the foregoing, it is clear the Petitioners had no rights which 
would have entitled them to an adjudicatory determination of the question 
at issue in the proceedings below even if they had made timely requests 
for such a hearing. In a rule making proceeding pursuant to Section 4 
of the Administrative Procedure Act, neither oral argument nor findings 
of fact or conclusions of law are necessary. And as we have seen, Peti- 
tioners had no property rights entitling them to protection as a substan- 
tive matter against additional competition from other television stations 
allocated and assigned in accordance with the Commission's Rules and 
Regulations. 


Petitioners also assert (Brief, pp. 36-39) that they were denied a 
procedural "right to rebut" matters raised in the comments of Travelers 
and other interested parties in the rule making proceeding. While Section 
4 of the Administrative Procedure Act does not confer a right to file re- 
buttal data, it is totally unnecessary for the Court in this case to deter- 
mine to what extent the elements of administrative fair play might be 
infringed by such a denial because the record shows conclusively that 
Petitioners were not denied the right to rebut any matter raised by other 
parties or considered by the Commission. On the contrary they were 
_ given and in fact exercised the fullest rebuttal opportunities. 


Petitioners assert that they were denied the right to rebut the 
fundamental objections to the reassignment of Channel 3 to Providence 
_ arising from the fact that such a reassignment could not be effected with- 
out violation of the minimum transmitter spacing requirements. The fact 
is, however, that the engineering defects inherent in the reassignment of 
Channel 3 to Providence were fully and completely presented by Travelers 





- 
t 
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and other parties, including Intervenor The WGBH Educational Foun- 
dation, in their opening comments submitted on December 3, 1956 (R. 118- 
123, 491-503). Nothing new in the way of technical objections to the use 
of Channel 3 at Providence was submitted by any party in the reply com- 
ments filed almost a month later. Petitioners had the full opportunity to 
rebut the technical objections to the use of Channel 3 at Providence in 
their reply comments and in fact made an effort to do So (R. 689, 694- 
697 ). 


The Commission's denial of Petitioners' last-minute attempts to 
delay a final decision in rule making proceedings which had extended 
over a nine-year period did not deny them the right to rebut but merely 
to reargue the same objections originally raised by Travelers and other 
parties on December 3, 1956. Since the Commission had in the course of 
the proceeding stayed the effectiveness of its grant to Travelers of au- 
thority to construct a long-delayed station on Channel 3 at Hartford, the 
inevitable further delay in the conclusion of the rule making proceeding 
which would have been occasioned by allowance of Petitioners’ last- 
minute request to file "additional comments" would have had the undesir- 
able result of putting off just so much longer the advent of the new service 
at Hartford which the Commission found necessary. Under the circum- 
stances, the Commission's action was neither a denial of the "right to 
rebut" nor an infringement of any other procedural right of Petitioners. 
On the other hand, a grant of their request would have been plainly con- 
trary to the public interest in bringing additional and needed television 
service to the Hartford area. 


Il. The Commission's Decision Not To Delete Channel 3 
from Hartford Was Amply Supported by Substantial 
Evidence and Conformed to All Statutory Requirements 


As the first part of this brief has shown, Petitioners’ contentions 
consist almost exclusively of attacks on the form of the proceedings 
followed by the Commission, rather than disputes with the merits of the 
result reached. However, because Petitioners to some extent -- inciden- 
tally to their procedural argument -- question the merits of the Com- 
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mission's decision, Travelers believes that it will assist the Court to 
consider the Commission's action on its merits, within the framework of 
the rule making proceeding held. 


Although the Commission was obliged by Section 4 of the Adminis- 
trative. Procedure Act to give only a "concise general statement" of the 
results reached, its decision not to delete Channel 3 from Hartford went 
far beyond this minimum requirement. The Report and Order by which 
the Commission terminated the Hartford deintermixture proceeding on 
February 26, 1957 is a lengthy and considered opinion, summarizing and 
discussing the evidence submitted to the Commission in response to its 
Notice of Proposed Rule Making and specifying with clarity and particu- 
larity the basis for the ultimate conclusion that the public interest would 
best be served by continuing to make Channel 3 available for television 
operation at Hartford (R. 751-760; Hartford Deintermixture Case, 15 
R.R. 1540). 


The Commission first carefully listed the parties in interest which 
had responded to its Notice of Proposed Rule Making by filing comments 
for and against adoption of the proposed amendment (R. 751-752). It 
then went on to relate the Hartford deintermixture proceeding to the over- 
all allocation study, concluded on June 26, 1956, in which it had deter- 
mined that, on a case-to-case basis, specific rule making proposals in 
selected areas of the country (including Hartford) should be considered 
on their merits in order to determine in each case whether allocation ad- 
justments could be effected so as to promote a more efficient and equit- 
able distribution of television service throughout the United States in 
accordance with the mandate of Section 307(b) of the Communications Act. 
_ Second Report on Deintermixture, 13 R.R. 1571. After re-stating a 
number of criteria delineated in the overall allocation study as general 
guides to consideration of specific rule making proposals, the Commis- 
sion pointed out that 


“because of the widely varying circumstances in individual 
markets and the numerous factors which bear on the choice 
of techniques in any individual community or area it is not 
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possible to formulate rigid criteria whose perfunctory ap- 

plication to individual cases will automatically indicate the 

course which would best serve the public interest in each 

community." (R. 752). 

Against this general background, the rae then went on to 
consider in great detail the evidence which had been submitted to it and 
to make findings and conclusions therefrom. The Commission first ana- 
lyzed the present distribution of television service in'the southern New 
England area, and pointed out that despite the proximity of numerous 
large cities in Connecticut and Rhode Island, geographical considerations 
had made it possible to allocate only five VHF channels to the entire area, 
of which one is allocated to Massachusetts (New Bedford), two to Rhode 
Island (Providence) and two to the entire state of Connecticut (one at 
New Haven and one at Hartford) (R. 753). | 


The Commission next considered the problem of conversion to 


UHF receivers, and found that although the rate of conversion in and near 
Hartford and Springfield-Holyoke is quite high, it falls off as one leaves 
Hartford. Many parts of Connecticut, including such cities as Waterbury, 
Bridgeport, and New Haven, have very low conversion (R. 753-754). 


The Commission then took up the question whether, if Channel 3 
were deleted from Hartford, significant numbers of persons would the re- 
by be deprived of a needed television service because of the acknowledged 
inferior propagation characteristics of the UHF channel which would be 
_ substituted for Channel 3. The Commission carefully weighed Travelers' 
engineering submissions (R. 153-275) against rebuttal evidence of a tech- 
nical nature which had been submitted by Petitioners (R. 691-716) and 
concluded that 


"There are, without doubt, throughout the areas of rougher 
terrain 'pockets' where UHF reception is not satisfactory, 
as is shown by the low conversion rate in Litchfield and 
Tolland Counties (adjoining Hartford county on the west and 
east) where the residents apparently prefer fringe service 
from VHF stations. A station operating on Channel 3 in 
Hartford could fill in such 'white' areas in Massachusetts 
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as well as Connecticut to a much higher degree than could 
a UHF station. A Channel 3 station would also be more 
likely to provide a second service to persons now limited 
to one television service, either UHF or VHF.. The oppo- 
nents estimate that the Connecticut area so limited would 
be 884 square miles with a population of 103,037. While 
for the reasons set out above we do not believe that the 
number will be as great as estimated, it is our judgment 
that the number will be substantial in view of the rugged 
terrain in part of the area." (R. 756). 


Further, the Commission found that Rhode Island, where its rule making 
notice proposed to reassign Channel 3, had no similar problem of tele- 
vision reception since all of the state received at least two Grade B tele- 
vision services, and the city of Providence received service not only 
from its two local stations but from stations in Boston as well (R. 756). 


In this technical context, the Commission next considered the 
relative size and importance of Hartford vis-a-vis Providence in terms 
of population, market rank, and rate of growth and concluded that under 
the criteria of " fair, efficient and equitable" distribution of television 
facilities required by Section 307(b) of the Communications Act, it could 
not find that Providence had a greater need for Channel 3 than Hartford 
(R. 756). 


On the basis of the foregoing considerations, the Commission con- 
cluded that a shift of Channel 3 from Hartford to Providence would not be 
in the public interest. It went on, nevertheless, to make findings on still 
other objections to the proposed move arising out of the fact that Channel 
3 in any event could not be utilized at Providence consistently with its 
Rules and Regulations because of the impossibility of finding a trans- 
mitter site which would comply with its minimum separation require- 
ments and at the same time provide coverage to Providence (R. 756-757). 
Finally, in view of all the foregoing determinations, the Commission 
properly concluded that it was both unnecessary and inappropriate to at- 
tempt to determine whether adoption of the proposed rule making would 
result in improving the opportunities for effective competition among as 
great a number of television stations as possible in the area (R. 757). 
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| 
After having come to a decision on the merits of the proposed rule 


making and explaining in detail the basis for its decision, the Commis- 
sion next took up Petitioners’ request for oral argument and their belated 

plea that they be allowed to file "supplemental comments" on the eve of 
the decision terminating the proceeding. Petitioners’ request for oral 
argument was denied with a finding by the Commission that such argu- 
ment would not be of substantial assistance in the resolution of the ques- 
tions which had already been so fully briefed in writing before it. As to 
Petitioners’ request for yet another round of comments in this proceed- 
| ing in addition to the two in which they had already participated, this 
was denied not only because of its untimeliness but also because the re- 
quested relocation of the existing transmitter of WGBH- TV at Boston 
would not cure the deficiencies inherent in the assignment of Channel 3 
to Providence (R. 757-758). : 


Finally, the Commission considered counterproposals for fines 
of Channel 3 at Bridgeport, Connecticut and Worcester, Massachusetts. 
The first was found to be wholly inconsistent with its established allo- 
cation policy and the second to be subject to the same technical problems 
inherent in the assignment of Channel 3 to Providence (R. 758). 


The Commission’ s decision not to delete Channel 3 from Hartford 
thus conformed in all respects to the requirements of Section 4 of the 
Administrative Procedure Act and, indeed, went further. The Commis- 
sion carefully considered the voluminous evidence submitted to it, made 
findings therefrom which are fully supported by the evidence, and drew 
rational conclusions on the basis of these findings. The result reached 
was clearly stated and easily understood. The decision to retain Channel 
3 at Hartford conformed with the statutory criteria governing the distri- 
bution of broadcast licenses and with the Commission' 8 Rules and Regu- 
lations pertaining to the technical allocation of television stations, 
whereas 'a decision to reassign the channel to Providence would have 
been inconsistent both with the requirements of Section 307(b) of the 
Communications Act and basic allocation principles of the Commission's 





‘Rules and Regulations. 


To the extent that the Petitioners attack the merits of this decision, 
their attack takes two general forms: first, it is contended that the de- 
cision must be reversed because it was not consistent, or failed to take 

| account of, the general criteria set out as guides for individual rule 
making proceedings in the Second Report on Deintermixture (Brief, pp. 
42-47). Second, Petitioners criticize the result reached in the Hartford 
deintermixture proceeding as inconsistent with actions taken in other 
rule making proceedings involving different parts of the country (Brief, 
pp. 48-50). Neither of these contentions is well founded. 


In the first place, the general criteria enunciated in the Second 


| Report on Deintermixture were specifically recognized to be not nec es- 


_ sarily applicable with equal weight and in all situations to each of the 
separate deintermixture proceedings ordered. Moreover, the "criteria" 
were in and of themselves valid only to the extent that they properly re- 

_ flected statutory guides established by Congress to control the Commis- 

- gion in its administration of the Act, such as the mandate that available 
broadcast frequencies must be distributed on a fair, efficient and equit- 
able basis. 


Significantly, the same general attack on the Commission's order 
as a failure to follow the rigid letter of each of the criteria announced 
: beforehand as guides to the solution of the allocation problem was made 
in opposition to the Commission's "Sixth Report and Order" in the Logan- 
| Sport case, supra. There, in language equally appropriate to this pro- 
ceeding, the Court disposed of the contention as follows: 


"Petitioner complains also of an alleged abandonment 
of the 'priorities' published by the Commission in advance 
of the rule making. These priorities were to guide the par- 
ties in their submissions of evidence and the Commission 
in its distribution of channels. As one of its reasons for 
assigning VHF Channel 10 to Terre Haute the Commission 
stated that it had decided to assign, in so far as practicable, 
VHF channels to the larger cities. Such a consideration was 
not mentioned in the published priorities. Petitioner char- 
acterizes this as changing the rules in the middle of the 
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game. It argues that this additional consideration adopted 
by the Commission after all evidence was submitted violated 
the notice requirements of Section 4(a) of the Administrative 
Procedure Act. That section, however, requires only that 
the prior notice include 'a description of the subjects and 
issues involved’. We think the procedure followed by the 
Commission amply fulfilled this requirement. The 'priori- . 
ties,’ moreover, clearly appear to have been intended as 
guides, not as inflexible, unchangeable rules. Surely every 
time the Commission decided to take account of some addi- 
tional factor it was not required to start the proceedings all 
over again. If such were the rule the proceeding might never 
be terminated."" Logansport Broadcasting Corporation v. 


United States, 93 App. D. C. 342, 346, 210 F. 2d 24, 28 (1954). 

Even if the Commission did have to adhere slavishly to the terms 
of the criteria set out in the Second Report on Deintermixture, a consid- 
eration . of the result reached shows it to be in full conformity with the 
objectives expressed in these criteria. Petitioners’ attempts to show 
- that the decision cannot be justified in light of these criteria amount to 
little more than quibbling with the weight of the evidence considered by 

the Commission. i 


Thus, Petitioners point out that under criterion 1 (i.e e., whether 
the reassignment would result in the creation of white or gray areas) no 
white area would exist at:Hartford on the basis of the Commission’ s 
theoretical coverage curves (Brief, pp. 40-42). But they completely ig- 
nore the fact that the Commission specifically cautions that such esti- 
mates of coverage may vary greatly from actual coverage found to exist 
by field intensity measurements such as those taken by Travelers (R. 153- 
255): | | 
"Under actual conditions, the true coverage may vary greatly 
from these estimates because the terrain over any specific 


path is expected to be different from the average terrain on 
which the field strength charts were based" (FCC Rule 3. 683(a)). 


Consequently, with extensive field intensity measurements of the Hartford 
area showing an entirely different coverage picture than that indicated 

by the theoretical curves, the Commission quite properly took into ac- 
count the field intensity measurements and concluded therefrom, as 
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shown above, that deletion of Channel 3 from Hartford would result in a 
deprivation of television service to substantial populations. 


It is apparent from the Commission's rules themselves that its 
standards for the computation of coverage of television stations are at 
best only approximations based upon average terrain and that the true 
coverage of stations may vary greatly in any particular locality because 
of unevenness in terrain andother factors. The terrain in the Hartford 
area is rough and uneven, varying at times in distances of less than a 
mile from close to sea level to elevations in excess of 1000 feet (R. 97). 
In order to obtain actual evidence of the white and gray areas which 
would result from the deletion of Channel 3 from Hartford, Travelers 
took extensive measurements both of UHF and VHF stations serving the 
Hartford area. These measurements demonstrated that the "densely 
populated areas surrounding Hartford, as well as the regions in the west 
and east, northwest and northeast corners of the state, are peculiarly 
unsuited because of terrain factors to UHF propagation" (R.103). The 
measurements also demonstrated that even assuming the operation of all 
television stations with maximum facilities , the deletion of Channel 3 


at Hartford would result in approximately 56, 284 persons never receiv- 
ing any television service and in approximately 103, 037 additional Con- 
necticut residents being limited to the reception of but _one television 
station (R.99-100) The retention of Channel 3 at Hartford would provide 
a first television service to all of the 56, 284 persons who would other- 
wise receive no television service and would render a second television 
‘service to 103, 037 additional persons. 


The Commission's rules make it clear that actual television cover- 
age may be very different in rough terrain from the mere estimates de- 
rived from theoretical computation of the Grade A and B contours through 
the use of standard curves. Rule 3.683 states: 


1 


The term “maximum facilities” means a power of 100 kw for low-band VHF, 316 kw for high-band 
VHF, and one megawatt for UHF; and in all cases antennas having heights of 1000 feer above average 
_ terrain. See 1R.R. 53-614. 
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(a) In the authorization of television broadcast stations, 
two field intensity contours are considered. These.are speci- 
fied as Grade A and Grade B and indicate the approximate ex- 
tent of coverage over average terrain in the absence of inter- 
ference from other television stations. Under actual condi- 
tions, the true coverage may vary greatly from these esti- 
mates because the terrain over any specific path is expected 
to be different from the average terrain on which the field 
strength charts were based. | =" 


& *x * * 


“NOTE: It should be realized that the F(50, 50) curves 
when used for Channels 14-83 are not based on measured 
data at distances beyond about 30 miles. Theory would in- 
dicate that the field intensities for Channels 14-83 should 
decrease more rapidly with distance beyond the horizon 
than for Chanels 2-6, and modification of the curves for 
Channels 14-83 may be expected as a result of measure- 
ments to be made at a later date. For these reasons, the 
curves should be used with appreciation of their: limitations 
in estimating levels of field intensity. Further, the actual 
extent of service will usually be less than indicated by these 
estimates due to interference from other stations. Because 
of these factors, the predicted field intensity contours give 
no assurance of service to any specific percentage of receiver 
locations within the distances indicated. In licensing proceed- 
ings these variations will not be considered." (1 R.R. 53:683; 
emphasis supplied) | 


Section 3. 684(f) also recognizes that the actual cavename of tele- 


vision stations may well be greatly different from the estimated coverage 
derived from theoretical curves. This section of the rules provides as 
follows: : 


"(f) In cases where the terrain in one or more directions 
from the antenna site departs widely from the average elevation 
of the 2 to 10 mile sector, the prediction method may indicate 
contour distances that are different from what may be expected 
in practice. For example, a mountain ridge may indicate the 
practical limit of service although the prediction method may 
indicate otherwise. In such cases the prediction method should 
be followed, but a Supplemental showing may be made concern- 
ing the contour distances as determined by other means. Such 

"supplemental showing should describe the procedure employed 
_ and should include sample calculations. Maps of predicted 
. coverage should include both the coverage as predicted by the 
- regular method and as predicted by a supplemental method. 
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When measurements of area are required, these should 

include the area obtained by the regular prediction method 

and the area obtained by the supplemental method. . .". 

1R.R. 99: f); emphasis supplied 

When the Commission issued its Report and Order on June 26, 1956 
in Docket 11532 terminating the nationwide deintermixture proceeding, 
it simultaneously issued Appendix A proposing an amendment of its 
curves for computing the coverage of television stations, 13 R. R. 1571, 
1578. These new curves were based upon more recent data than were 
used to formulate the curves in the existing rules. The Association of 
Federal Communications Consulting Engineers was asked by the Com- 
mission to comment on the usefulness of these curves in computing the 
coverage of television stations for allocation purposes. The report of 
the Association in reply to the Commission's request (R. 927-940) 
makes it abundantly clear that average curves are of little if any use in 


predicting the coverage of television stations in areas of rough terrain 


such as Hartford and that any reliance upon such curves will produce 
“entirely erroneous conclusions". The report also states that actual 
measurement of television signals is the best method of showing cover- 
age. It was just such measurements that Travelers introduced in the 
record and which proved the necessity of retaining Channel 3 to eliminate 
white and gray areas. The report of the Association reads in part as 
follows: 


"This Committee is asked to make a study directed pri- 
marily to the reasonableness of the engineering methods 

for estimating interference-free coverage of television 
Stations for the purpose of evaluating the feasibility of 
making changes in channel assignments to specific com- 
munities but not to comment on whether the proposed 
engineering methods are suitable for precise determina- 
tion of coverage or interference under specific conditions. 
This implies that while averages may not be ‘precise’ they 
may be sufficiently close to actual results in any particular 
area to be useful in evaluating proposed changes. With this 
conclusion the Committee takes issue because the departures 
from the average in different areas are real and, to a large 
extent, are ctions of the terrain conditions peculiar to the 


area under study. The Miami area differs from that of 
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Hartford and both differ from the Peoria area. There 
seems to be a feeling that if enough data are available 
average curves can be corrected to improve predictions 
which may be made through their use. It is the opinion 
of the Committee that no average curves of a type used 
as a basis for Appendix A are suitable for estimating 
coverage of VHF and UHF Stations in specific areas such 
as contemplated in the interim revision of the table of 
assignments and that the departures from the average in 
many areas are so great, particularly in the UHF portion 
of the spectrum, as to lead to entirely erroneous con- 
clusions. | 

* * * * ! 

"The Committee is of the opinion that, where signals 
of comparable frequencies are available in specific areas, 
the best evidence will be actual measurements in the area 
made by an acceptable method. While questions: may be 
raised as to the practicality of extrapolating such measure- 
ments to different antenna heights and different frequencies, 
it is certain that the gross terrain effects would be dis- 
closed. Resultant predictions would provide a better esti- 
mate of comparative service in that area than provided by 
any present or proposed set of curves." (R. 931, 933; em- 
phasis supplied | 


As to criteria 2 and 3 (whether one or more UHF Stations are 


operating in the area and whether a reasonably high conversion has been 
achieved), Petitioners attempt to minimize the findings of the Commis- 
Sion which they cannot dispute. While it was true, as the decision 
shows, that a number of UHF stations have been and continue to be 
operated in the Hartford area, the evidence also revealed, and the Com- 
mission found, that because of terrain factors (cf. criterion 4) these sta- 
tions were not as likely to provide service to substantial numbers of 
people in outlying hilly districts as a VHF station. As to the extent of 
conversion, the Commission found that while conversion is high, in and 
around the cities of Hartford and Springfield, (thereby assuring local 
‘reception of UHF signals and removing one asserted obstacle to UHF 

“ development), there was little or no conversion in the outlying areas of 
“Connecticut and substantial cities in southern Connecticut which would 


consequently be benefited not at all by the substitution of a UHF channel 
for Channel 3 at Hartford (R. — | 
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Thus it is clear that -- contrary to Petitioners’ assertions -- at 
least four of the five criteria announced by the Commission as general 
guides in determining whether or not to delete existing allocations were 
carefully considered by it in the Hartford case. As to the competitive 

| effect of the retention of Channel 3 at Hartford on the stations in that 

area (criterion 5), the Commission properly deemed it unnecessary to 

| speculate in view of the total absence in the record of any indication that 
this retention would result in adverse consequences to the Petitioners 
over and above the normal incidence of increased lawful competition: 


The record clearly shows that Petitioners’ prophecy that they will 
suffer severe economic dislocation by the retention of Channel 3 at Hart- 

| ford is completely unwarranted. Petitioners frequently boasted in the 

trade press and elsewhere of the good economic outlook on television 

_ station WWLP. Shortly before submission of comments in this proceed- 

ing on December 3, 1956, Television Digest reported that WWLP earned 

a net profit of $82, 652 for the six-month period ending June 30, 1956 

| (R. 131-132). Even after the Commission's determination to retain Chan- 

nel 3 at Hartford, WWLP submitted comments to the Commission in 

another proceeding, stating as follows: 


"WWLP prides itself on being a leader in the develop- 
ment of UHF television. It is now in its fifth year. It 
has periodically made known to the industry its steadily 
increasing profit figures in the expectation that a UHF 
success story will encourage others to enter the field. . . 


"The net result is, if this proposal [Albany- 
Schenectady-Troy and Vail Mills, New York proposal | 
is adopted, that of the top 50 markets, only Hartford- 





= 

When the first petition to delete Channel 3 from Hartford was filed on October 7, 1954, four UHF 
stations were the petitioners. They were WKNB-TV, New Britain and WGTH-TV, Hartford, Connecticut: 
WHYN-TV, Holyoke and WWLP, Springfield, Massachusetts. All four petitioners prophesied dire results 
if Channel 3 were left in Hartford. See General Times Television Corporation, 11R.R. 625. However, 
only WWLP is still protesting the Commission’s decision. _ WKNB-TV aa WGTH-TV have been sold to 
the National Broadcasting Company and the Columbia Broadcasting System, respectively, and these net- 
works have never urged deletion of Channel 3 from Hartford. | WHYN-TV has made a right-about-face 
and is now urging that Channel 8, allocated to New Haven, be allocated to Springfield, Massachusetts 


and assigned to it in lieu of its present Channel 40 (see comments filed on November 1, 1957 by WHYN- 
| TV in FCC Docket 11957). 
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Springfield and Youngstown have any real pros- 
pect of survival as UHF markets." (Comments 

of Springfield Television Broadcasting Corporation, 
July 18,1957, FCC Docket 11751). ; 


WWLP argued in its comments before the Commission (R. 287-288) 
and reasserts in its brief (pp. 11, 28, 33n) that retention of Channel 3 at 
Hartford would be disastrous to WWLP because it would mean a second 
VHF competitor. While the evidence did not sustain this prophecy, it is 


important to note that in another proceeding WWLP has taken a very 
inconsistent position, namely, that the use of Channel 3 at Hartford pro- 
duces only the first VHF signal in a major portion of the WWLP service 
area. The other proceeding concerns Channel 8 at New Haven (FCC 
Docket 12275). When WNHC-TV, the Channel 8 station at New Haven, 
was recently granted an authorization to move its transmitter site ap- 
proximately 14 miles closer to Springfield, WWLP protested the grant 
on the ground that the move in the WNHC-TV transmitter site would 
bring a second VHF service to important parts of the WWLP service 
area. The protest of WWLP, filed November 29, 1957, stated in part 
as follows: | 


"The proposed change in transmitter site would bring 
WNHC-TV 12 to 14 miles closer to Springfield and this, 
combined with the increase in effective antenna height, 

_ will result in a substantially increased WNHC-TV signal 
in the Springfield area. . . . Operating as proposed, the 
Grade B service contour would fall over 20 miles north 
of Springfield and would include for the first time all of 
Holyoke, Northampton and Amherst, the principal centers 
of population in the northern portion of the WWLP service 
area. | 

x * * | 


"The increased signal from WNHC-TV in Springfield proper, 
to the north of Springfield, and in the WWLP service area 
generally, will enable many listeners to obtain for the first 


time a reasonably satisfactory service from WNHC-TV, 
_ resulting in a loss of audience by WWLP to WNHC- TV. 


* * Ke * 
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"Moreover, the improvement of the WNHC-TV signal 
combined with the existing signal of WTIC-TV, will have 
the result that many persons in the WWLP sermice area 
will for the first time be able to receive two satisfactory 


VHF services. 
Cte te eG * *« * 


"In the past, the two Springfield UHF stations in compe- 
tition with WNHC-TV had the advantages that WNHC-TV 
provided only a Grade B signal in Springfield and not even 
that in significant portions of the UHF stations’ coverage 


areas. Both of these advantages will be lost if WNHC-TV 


is permitted to move its transmitter site as here proposed." 

(See Protest of WWLP in Application of Triangle Publi- 

cations, Inc., December 12, 1957, FCC Docket 12275. ) 

(emphasis supplied) 

Thus, it is apparent that the use of Channel 3 at Hartford produces 
the first, not the second, VHF signal in a major portion of WWLP's ser- 
vice area. WWLP's primary interest in both proceedings is simply to 
avert further or additional competition. 


It must be said again that if the Commission's action had been 


governed solely by a desire to protect existing stations such as those 


operated by the UHF Petitioners from legitimate competition, such a 
‘motive would not have been a valid basis for deleting Channel 3. Any 
amendment to the Commission's Rules merely to protect existing tele- 
Vision operations from possible loss of future revenues through in- 
creased competition by newly licensed applicants would be invalid under 
the rule of Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U.S. 470 (1940). 


Significantly, although discussing at great length the five criteria 
enunciated by the Commission in its general allocation study to govern 
the deletion of existing channels, Petitioners at no point refer to the 
three companion criteria, also promulgated in the Second Report on De- 
intermixture, governing the intimately related question of whether chan- 
nels so deleted could be profitably used in other communities. These 
criteria, as set out in the Commission's order, were 
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Whether it is possible to locate the new trans- 
mitter so as to meet minimum transmitter 
spacings. ! 


Whether, in cases where it is necessary to move 
the channel from another city, there is greater. 
need for the channel in the area to which it is 
proposed to be assigned. : 


Whether the addition of a new VHF eclpaieat* 
would be consistent with the objective of im- 
proving the opportunities for effective competition 
among a greater number of stations. ' tt ‘g 
(13 R.R. 1571, 1582). | 


It is clear from the foregoing three additional i (not dis- 
cussed by Petitioners) that from the outset the Commission took into 


account, and properly so, the fact that it would generally not be in the 


public interest to delete existing VHF assignments where they could not 
profitably be used elsewhere either immediately or in the future, or. 

| where the city to which they were proposed for reassignment did not | 
clearly need the new service more than the community from which they | 
were to be taken. Any consideration in vacuo of the deletion of avail- 
able, needed, and desired broadcast frequencies without an accompany- 
ing examination of the related question whether or not these frequencies 
can be put to constructive use elsewhere would be wholly inconsistent 
with the congressional mandate of Section 307(b) of the Communications 
Act, which requires the Commission to distribute all available broad- 
cast frequencies in a fair, equitable, and efficient manner. See Federal 
Communications Commission v. Sanders Brothers Radio Station, 309 
U.S. 470, 475 (1940); Easton Publishing Company v. Federal Communi- 
cations Commission, 85 App.D.C. 33, 35,175 F. 2d 344, 346 (1949). 


| ‘Viewed in the light of the three criteria governing the removal of 
Channel 3 to Providence, it is immediately clear that the proposed re- 

| assignment of Channel 3 to that city would have been plainly contrary to 
the goal implicit in the first and second, since it could not have been 

| accomplished consistently with minimum transmitter spacings and since 

the evidence before the Commission did not show a greater need for the 





36 


channel in Providence than in Hartford. Under the circumstances, as 
with the five criteria relating to the deletion of the channel, it was plainly 
unnecessary and inappropriate for the Commission to reach the question 
of whether the addition of Channel 3 to Providence would improve the 
opportunities for effective competition among existing television stations 
there. 


Petitioners’ argument that the decision not to delete Channel 3 
from Hartford must be set aside as inconsistent with other related pro- 
posals in specific deintermixture cases is equally strained. When the 
alleged "inconsistencies" are examined, it appears that in each case the 
results reached were dictated by the facts of record, appropriate to the 
individual solution of the specific problems involved, and were in no 
case "inconsistent" unless one accepts Petitioners’ fallacious premise 
that the Commission either had to adopt deintermixture everywhere it 
was suggested or reject it across the board without consideration of the 
“widely varying circumstances in individual markets", 15 R.R. 1542. 


For instance, one "inconsistency" urged by the Petitioners arises 
from the allegedly different treatment accorded to the Commission's 
findings of white areas and terrain factors in the Hartford case as op- 
posed to other areas of the country considered in different rule making 
3 proceedings. These inconsistencies are, however, simply not to be 
found in the decisions referred to. Moreover, Petitioners' contention 
(Brief, p.49) that no claim "was made, let alone substantiated" that the 
deletion of Channel 3 from Hartford would result in white areas is flatly 
contrary to the record. As shown above, Travelers not only alleged that 
substantial white areas would be created but substantiated this alle- 
gation with extensive field intensity measurements taken throughout the 
area. Unlike the Evansville Deintermixture case, 15 R.R. 1573, 1577, 
where the Commission pointed out that it had not even been asserted that 
the alleged white areas would be within the Grade B contour of the VHF 
channel which was deleted, Travelers demonstrated by actual measure- 
ments that white areas would result even in the Grade A contour of | 





° 


37 


Channel 3 if it were taken out of Hartford (R. 214-25). | Roughness of the 
‘terrain in the Hartford area as compared to other areas of the country 
where deintermixture was considered (such as Peoria and Miami) was 
recognized not only by the Commission itself (R. 755) but by the impar- 
tial and expert opinion of the Association of Federal Communications 
Consulting Engineers. As pointed out, supra (p.30-31), this Association 
concluded that : 


", . . departures from the average in different areas are 
real and, to a large extent, are functions of the terrain con- 
ditions peculiar to the area under study. The Miami area 
differs eae that of Hartford and both differ from the Peoria 


area" 1; emphasis supplied 
| 


Similarly, Petitioners object (Brief, p.38) to consideration by the 
Commission of interference factors which would constitute objections to 
the use of Channel 3 at Providence even if a site could be found in com- 
_pliance with the minimum spacing requirements. The key to the Com- 
mission's recognition of adjacent channel interference in this proceed- 
ing, however, is not hard to find. Whereas adjacent channel inter- 
ference in the ordinary situation has the effect of somewhat restricting 
service on the outer limits of the Grade B contour of the station being 
interfered with, the evidence in this case showed that the adjacent chan- 
nel interference which would be received by a station on Channel 3 at 
Providence from existing stations at Boston would not only impinge upon 
the Channel 3 station's Grade A and B service areas, but (because the 
Chan nel 3 transmitter would have to be located so far south of Provi- 
dence) would also bisect the principal city to which Channel 3 would be 
assigned, depriving viewers within the city itself of service from the 


very station supposedly allocated to them as a local outlet. Thus, the 


Commission specifically found that 


"depending upon the selectivity of receivers and bther con- 
ditions affecting reception, there would be problems with 
respect to the. reception of the Channel 3 signal in the very 
city the serving of which would be the primary objective of 

the allocation". (15 R.R. 1540, 1546-47) (emphasis supplied). 
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Confronted with this unprecedented situation, the Commission naturally 
and reasonably felt obliged to take account of the adjacent channel inter- 
ference on public interest grounds. Any other action would have been 


arbitrary in the extreme. 


Still a further objection to the Petitioners’ “inconsistency” argu- 7 
ments lies in the fact that, even assuming the Commission's action at 
Hartford was inconsistent factually with its treatment of allocation prob- 
lems in other parts of the country, this would not mean that its action 
was wrong in Hartford and right elsewhere. For instance, the Peti- 
tioners' brief refers repeatedly to the alleged inconsistency of the act- 
ion deleting Channel 10 from Vail Mills, New York with its action con- 
tinuing the use of Channel 3 at Hartford (Brief, pp.30, 40, 41, 46, 49). 
The Petitioners, however, fail to call the Court's attention to the fact 
that upon reconsideration of its decision the Commission reversed its 
original order deleting Channel 10 and retained the VHF assignment at 
Vail Mills while at the same time taking other steps to assure that the 
Albany-Schenectady-Troy area would be a VHF rather than a UHF mar- 
ket. Albany-Schenectady-Troy Channel Assignments, 15 R.R. 1514a. 
In reversing this allegedly "inconsistent" decision the Commission cited, 
among other reasons for its change, the fact that 


"making the Albany area a 3 VHF market avoids the 
danger of ‘white areas' that might arise from an all- 
UHF allocation” (15 R.R. at p. 1514h). 


_ Thus, in this case of alleged "inconsistency", it,appears that to the ex- 
tent any inconsistency did exist, it was the Commission's decision in 
the Hartford case rather than the other proceeding which was correct. 





1 


Uncontested evidence before the Commission in the proceeding below showed that the area of ad- 
jacent channel interference from two Boston stations to a Channel 3 operation at Providence would en- 
compass 37% of the City of Providence itself and all of the thickly populated suburbs of Pawtucket{pop. 
81,436) and Central Falls (pop. 23,550). Since the 1950 population of Providence city was 248, 674, 
and service from Channel 3 to more than a third of this population would be obliterated by adjacent chan- 
nel interference, it is clear that this interference would directly affect more than 200,000 persons resid- 
ing in the City of Providence and its immediate suburbs alone (R. 119-120, 834). 
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Finally, the Petitioners allege (Brief, p.49) that the Commission 
was "inconsistent" because it was unwilling to place a valuable VHF 
frequency "on the shelf" by deleting it from Hartford whereas it did not 
hesitate to delete VHF channels even though they could not be used else- 
where in the Vail Mills and Elmira cases. Aside from the fact that the 
Vail Mills decision was promptly reversed upon reconsideration as has 
been noted, this allegation completely overlooks important differences 
in the proceedings involved. The Commission agreed to the deletion of 
Channel 9 from Elmira on a specific finding that such an action would 
make this VHF channel available "for assignment to some already pre- 
dominantly VHF market, be it Syracuse or some other", 15 R. R. 1523. 
In the Hartford case, on the other hand, the evidence showed that it was 
technically impossible to make Channel 3 available at the principal mar- 
ket to which its reallocation was considered, Providence. The reser- 
vation of Channel 3 for educational use at Hartford as suggested in the 
dissenting opinion of Commissioner Hyde (R. 759) --but, not actually pro- 
posed by any party to the proceeding--would be tantamount to deleting it 
from the table of assignments altogether since there was no prospect of 
use of such a channel by Connecticut educators in the foreseeable future 
(R. 583-588, 608). : 


The foregoing examples show that the so-called "inconsistencies" 
referred to in Petitioners' brief appear to be so only because of their 
failure to take into account the particular facts of the various separate 
rule making proceedings. Moreover, Petitioners’ "inconsistency" argu- 
ments would require this Court to try de novo the evidence presented to 


and considered by the Commission in these voluminous proceedings, a 

i The reservation of Channel 3 for non-commercial educational use at Hartford was not placed in 

issue in the Commission's Notice of Proposed Rule- Making (R. 1-2), nor was it suggested in any of the 
comments filed in response thereto. Even if this proposal had been in issue, however, it would have been 
without merit. Significantly, the Connecticut State Board of Education did not even request the reserva- 
tion of Channel 3 for educational use. Both the Joint Committee on Educational Television and Governor 
Abraham Ribicoff of Connecticut submitted formal reply comments opposing the deletion of Channel 3 from 
commercial use at Hartford (R. 612-614, 617-620). Indeed, Governor Ribicoff expressly rejected the 
expense and hazards of a state-financed non-commercial educational television operation (R. 608). 
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function which is neither proper nor desirable for a reviewing court 

even in adjudicatory cases where the Commission has a duty to state 
with particularity and completeness the factual basis for each of the 
conclusions leading to the action complained of. Alleged factual differences 
between the several proceedings conducted by the Commission in its con- 
tinuing review of the wisdom of its national television allocation plan are 
not matters which this Court should or can pass on, so long as the indi- 
vidual actions challenged have a reasonable factual and legal basis in the 
record before the agency. Whether or not a specific factual difference is 
controlling as between two separate but related proceedings is a matter 
as to which this Court should not substitute its judgment for that of the 
Commission. Gerico Investment Company v. Federal Communications 
Commission, 99 App. D.C. 379, 240 F. 2d 410 (1957). 


Il. The Commission Did Not Err in Deleting the Stay 
Condition from Travelers' Construction Permit or 
in Denying Petitioners’ Request for a Show Cause 
Order to Intervenor WGBH Educational Foundation 
As the foregoing discussion has shown, Petitioners’ only interest 
before the Commission was in the question at issue in Docket 11748, 
i.e., whether or not Channel 3 should be retained at Hartford. Peti- 
tioners’ contentions that it should not were fully presented to the Com- 
mission in that proceeding. The Commission reached a contrary con- 
clusion in its decision of February 26, 1957 and its memorandum opinion 
on reconsideration of June 20, 1957. Since Petitioners’ only quarrel was 
with the allocation of Channel 3 to Hartford rather than its eventual 
licensing pursuant to that allocation, they had no direct interest in the 
issues or outcome of the long comparative proceedings in Docket 8621 ‘ 
which culminated in the issuance of a construction permit to Travelers. 


Nevertheless, Petitioners have here appealed, not only from the deinter- 
mixture decision in Docket 11748, but also from the subsequent orders 

of February 27 and June 27, 1957 (R. 943, 921-922) deleting the stay con- 
dition in Travelers' construction permit and from the order of J uly 11, 
1957 refusing to issue a show cause order looking toward the relocation 


"¢ ak 
_& , = - Py *e . 
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of the transmitter of television station WGBH-TV at Boston (R. 923-924). 
These ancillary actions, however, flowed necessarily from the deter- 


mination to retain Channel 3 at Hartford, and were clearly correct under 


the circumstances. 


A. _ Deletion of the Stay Condition ! - 

The decision granting Travelers’ application for a VHF channel at 
Hartford was released July 25, 1956, approximately one month after the 
initiation of the rule making proceedings in Docket 11748 and almost 
nine years after the application was filed. Although it had previously 
denied requests by Petitioners to stay the effectiveness of this decision, 
the Commission nevertheless attached a condition to its award prohibiting 
construction until termination of the rule making proceeding (R. 782). Thus, 
the Commission imposed a "freeze" on its grant to Travelers pending a 
final determination whether Channel 3 should be retained at Hartford. 

As a result of the stay condition, Travelers was unable to com- 
mence construction of its station during the eight months between its 
grant and February 26, 1957, the date on which the Commission finally 
determined in Docket 11748 that the public interest would best be served 
by retaining Channel 3 at Hartford. This decision, like its grant to Trav- 
elers in Docket 8621, was a final order, subject only to the reconsidera- 
tion and appeal provisions of the Communications Act. It effectively re- 
moved the last impediment to the use of Channel 3 at Hartford. Upon its 
entry, both the paramount public interest in obtaining a new and much 
needed television service and Travelers' rights as a permittee under the 
Act required immediate deletion of the stay condition and effectuation 
forthwith of the Commission's decision. 

Petitioners’ challenge to the lifting of the stay appears to be based 
solely upon a contention that their request for reconsideration of the de- 
intermixture decision was in some way "prejudiced" by actual construction 





1 a 
Section 405 of the Communications Act, 47 U.S.C. 405, provides that petitions for reconsideration 
of final orders by the Commission shal] not “operate in any manner to stay or oo the enforcement 
thereof, without the special order of the Commission.” 
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and operation of the station authorized to Travelers. Such a contention, 
however, overlooks both the Commission's continuing authority to re- 
vise its Table of Television Allocations in the public interest and the 
administrative division which the Commission years ago established 
between the allocation and licensing of television frequencies. 

In promulgating its nationwide table of television assignments in 
1952, the Commission chose to separate the process of allocating tele- 
vision frequencies from their subsequent licensing to individual opera- 
tors. The plan adopted at that time provided that available channels 
would be allocated in rule making proceedings separate and apart from 
the adjudicatory hearings necessary on mutually exclusive applications 
by prospective licensees. This dichotomy between allocation and licens- 
ing procedures was upheld on review by this Court as a proper and 
reasonable exercise of the Commission's regulatory authority, Peoples 
Broadcasting Company v. United States, 93 App. D.C. 78, 209 F.2d 286 
(1953); Logansport Broadcasting Corporation v. United States, 93 App. 
D.C. 342, 210 F.2d 24 (1954). Since the question whether Channel 3 should 
be allocated to Hartford was exclusively confined to the rule making pro- 
ceedings in Docket 11748, no effectuation of the Commission's decision 
in the comparative hearing in Docket 8621 could in any way have affected 
its ultimate resolution. 

In the Coastal Bend cases, this Court was asked to review the 
Commission's refusal to stay comparative television grants during the 
pendency of its nationwide allocation proceeding in Docket 11532. There, 
as in-this case, the comparative hearings sought to be stayed had been 
initiated years previously and were ready for final decision at the time 
of the rule making deliberations. There, as here, the challenged grants 
conformed fully to all existing Rules and Regulations and were in accord- 
ance with the 1952 allocation plan. Under these circumstances, a division 


of this Court held that the Commission's refusal to issue stays was "the 
1 


Coastal Bend Television Com v. Federal Communications Commission, 97 
: . - 97 App. D.C. 339, 
(231 F. 2d 498 (1956) (on motions for stay); Coastal Bend Television Compan v. Feder Communica- 
‘tions Commission, 98 App. D.C. 251, 234 F. 2d 686 (1956). 





43 


sort of quasi-legislative policy decision which is virtually immune from 
attack in the cial This ruling was upheld on review by the full Court 
sitting en bane, 

The Commission's action deleting the stay = Travelers' con- 


‘struction permit and thus putting into effect the service which was needed 
at Hartford is a fortiori correct. Here, unlike the Coastal Bend cases, 

the Commission actually imposed, for a considerable period, the "freeze" 
desired by the Petitioners, thereby delaying the advent of a needed tele- 
vision service which was in full accord with all existing Rules and Regu- 
lations. It would have been an abuse of the Commission's discretion not 
to terminate this freeze when the only reason for its original imposition 
had disappeared. ! 


B. Show Cause Order to WGBH-TV 

Petitioners have also alleged error in the Commission's failure 
to issue a show cause order to Intervenor WGBH Educational Foundation, 
licensee of educational television station WGBH-TV, Boston, requiring 
the relocation of WGBH-TV's transmitter to a site near Boston used by 
television station WBZ-TV. Such an order was first requested by Peti- 
tioners on February 21, 1957 in a "Petition for an Order to Show Cause" 
accompanied by a simultaneous "Request for Leave to File Additional 
Comments" in Docket 11748 (R. 725-743). In its final decision of 
February 26,1957, the Commission declined to issue the requested order 
or to accept the additional comments predicated thereon "because of the 
iateness of the request, and also because the offered solution does not 
cure all the deficiencies in the proposal [to reallocate Channel 3 to Provi- 
dence]. . ." (R. 758). , 

A proper understanding of the nature of Petitioners' show cause 
request requires that it be placed in the factual context in which it was 
made. As shown above, the rule making proceeding in Docket 11748 was 





1 | 
In two later cases involving similar requests by UHF stations for review of Commission orders refusing 
to stay VHF grants after comparative hearings, this Court also affirmed the Commission's actions. Gerico 
Investment Company. v. Federal Communications Commission, 99 App. D.C. 379, 240 F. 2d 410 (1957): 


Jacksonville Journal Company v. Federal Communications Commission, — *PP- D.C. 246F. 2d 
699 (1957). 
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commenced on June 25, 1956, and Petitioners filed extensive written 
comments and exhibits in support of the proposed reallocation on Decem- 
ber 3, 1956, and detailed reply comments on December 28, 1956. The im- 
practicality of assigning Channel 3 to Providence because of the resulting 
co-channel spacing problem which would be created by the existing as- 
signment of WGBH-TV was spelled out in detail in the comments sub- 
mitted on December 3 by Travelers and by the WGBH Educational Foun- 
dation itself (R. 118-123, 491-503). Petitioners had full opportunity to 
reply to these objections on December 28, 1956--and, in fact, did attempt 
to answer the serious engineering deficiencies in the proposed reallo- 
cation exposed in the opening comments (R. 689, 694-697). 

Despite this early notice and full opportunity to comment, however, 
Petitioners made no proposal to reallocate the WGBH-TV transmitter in 
their reply comments. Instead, they waited until the eve of the final de- 
cision in the proceeding. That they knew of the impending release of 
this decision and of the result which had been reached by the Commis- 
sion is apparent from their "Request for Oral Argument", filed February 
4,1957, in which they stated on information and belief that 


"a preliminary decision not to deintermix the Connecticut 
Valley had already been reached and is to be made final 
in the near future" (R. 722). 


Thus, the new proposal embodied in Petitioners' request for a 

_ show cause order of February 21, 1957 could not have been more un- 

timely. Nevertheless, Petitioners made no attempt to assert good cause 

for their failure to advance the proposal at an earlier date. Indeed, the 

_ request for a show cause order indicated on its face the absence of such 

- good cause, since the proposed relocation of the WGBH-TV transmitter 

_ was based on an article appearing in the trade press November 12, 1956, 
almost a month before Petitioners filed their original comments and six 

_ weeks before they filed their reply comments (R. 734). 

In view of the fact that rule making proceedings involving Hartford 

_had been almost continuously before the Commission for nine years, only 

the most compelling considerations of a public interest nature would have 
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warranted the Commission's acceptance of Petitioners’ additional com- 
ments and further prolongation of a final decision in the rule making pro- 
ceeding. Petitioners had been afforded an ample opportunity to present 
all of their arguments to the Commission. Pending receipt and consid- 
eration of these arguments the Commission had postponed its grant to 
Travelers, thereby depriving thousands of residents of Connecticut of a 
needed new television service. The plain intent of the petition to show 
cause and request for leave to file additional comments was further to 
delay a resolution of the rule making proceeding. The rejection of the 
petition on grounds of untimeliness alone would have been wholly ap- 
propriate in the circumstances. 

Moreover, the Report and Order of February 26, 1957 makes clear 
that the merits of the suggested relocation of WGBH- -TV's transmitter 
were also considered and found inadequate to solve the glaring technical 
deficiencies of the proposed use of Channel 3 at Providence. That the 
mere relocation of WGBH-TV's transmitter would have been no solution 
is abundantly clear from the record before the Commission. For instance, 
the decision of February 26, 1957 discussed in detail the extensive adjacent 
channel interference which would result from use of Channel 3 at Provi- 
dence because of the proximity, not only of WGBH-TV on’ Channel 2, but 
of WBZ-TV on Channel 4 as well (R. 757). The consolidation of the 
WGBH-TV transmitter at the WBZ-TV site would not, of course, have 
removed this serious allocation problem. Similarly, engineering studies 
(R. 275, 501) showed that even assuming such a relocation, a transmitter 
for Channel 3 at Providence would still have to be located more thn 25 
miles southwest of the city, from which it could not hope to provide a 
signal competitive with Providence's existing two VHF stations -- even 
if such a limited area could provide a site in conformity with all zoning 
and airspace clearance requirements. : 
eee eda penis 
of the proceedings in Docket 11748) to consider the possibility of making available a third VHF channel at 
Providence by adjusting existing channel assignments in New Haven and other cities so as to allow the drop- 
in of Channel 8 at Providence. See 1R.R. 53:621. In comments filed in that proceedin g, numerous parties 
have stated that no site may be found south of Providence in the general area involved in Petitioners’ re- 


quest for:a show cause order in which it would be possible to erect a television tower in accordance with 
airspace regulations. . | 
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Thus, it is clear that the refusal to delay release of the deinter- 


mixture decision and thereby the advent of television service from Chan- 
nel 3 at Hartford on the pretext offered by Petitioners was proper both 
because of the untimeliness of their show cause request and its obvious 
| lack of merit. Once the Commission had disposed of the sugge sted re- 
location of WGBH-TV in its deintermixture decision and denied recon- 
. sideration of this decision, the question whether to hold a hearing on 
-WGBH-TV's renewal application became moot, and the Commission 
properly denied this request in its subsequent order of July 16, 1957. 
| Petitioners can, of course, have no quarrel with the fact that the Com- 
mission chose to dispose of the requested relocation of the WGBH-TV 
transmitter in the rule making proceeding, since the only purpose of 
the requested order in connection with WGBH-TV's renewal application 
was to obtain still further argument on the deintermixture issue, and the 
Commission's authority to determine for itself the order in which it will 
dispose of pending matters before it in various related proceedings is | 
well settled. Federal Communications Commission v. WJR, 337 U.S. 265 
(1949); Pittsburgh Radio Supply House v. Federal Communications 
Commission, 69 App.D.C. 22,98 F.2d 303 (1938); Ward v. Federal 
Communications Commission, 71 App. D.C. 166, 108 F. 2d 486 (1939). 


CONCLUSION 


It is respectfully submitted that the Petitioners' claims of "due 

| process" are inconsistent with the position taken by them before the Com- 
mission in the rule making proceeding involved in this appeal and also 
inconsistent with their positions before the Commission in the prior rule 
| making proceedings concerning the same matter. Accordingly, such 
Claims are not properly before this Court and should be dismissed. Even 
if they were properly presented for review, the Petitioners’ claims of 

a denial of "due process" are contrary to prior decisions of this Court 
and are entirely unmeritorious. Likewise, the Petitioners' argument 
that the Commission reached an erroneous decision on the facts is un- 
sound. It is not the function of this Court to sit in judgment on the Com- 
_ mission's decision on the merits of a rule making proceeding unless that 


~ fs * a a. . a 
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decision is arbitrary and capricious. Clearly the Commission's de- 
cision is not arbitrary or capricious. | 

The Commission's determination to remove the stay on construc- 
tion from Travelers’ construction permit was entirely consistent with 
prior decisions of this Court. The order to show cause against WGBH- 
TV properly was denied as untimely and as a wholly inadequate solution 


in the public interest of the various allocation problems involved. 


Rule making proceedings involving proposed changes in the allo- 
cation of television channels to the New England area, including Hart- 
ford, have been before the Commission for substantially nine years, or 
since May 6, 1948. Travelers' application for a VHF television station 
at Hartford was filed over ten years ago on September 10,1947. Because 
of the pendency of these rule making proceedings and a proceeding to 
determine the best qualified applicant for Channel 3, Travelers' station 
on Channel 3 was only recently able to commence operation. It is sub- 
mitted that only the clearest showing of error by the Commission should 
require the overthrow of an allocation decision reached after this ex- 
tended period. No such showing has been made, and indeed, the decision 
of the Commission is correct in law and in fact. ! 


Respectfully submitted, 
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ARGUMENT 


Appellee-Respondents and Intervenors devote substantial portions 
of their briefs (totalling 110 pages in length) to technical arguments 
designed to foreclose review by this Court of the merits of the instant 
appeals. In contending that certain matters have not been preserved 
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for review, they misconceive or misstate the purpose and purport of 

our opening brief, where we made the following basic contentions (Ap- 

pellants' Br. pp. 1-52): 

Channel 3 was allocated to Hartford at the time of the Sixth 

Report (April 14, 1952), on the then justified (but now admittedly 
erroneous) assumption that the intermixture of UHF and VHF 
channels in the same areas would result in due course ina "single, 
nationwide television service" (1 RR Pt. I, p. 91, par. 197). 
Actual events proved otherwise. In a Report and Order issued 
following a general rule-making proceeding in Docket No. 11532 
(June 26, 1956), the Commission finally concluded (1) that its 
original intermixture policy was a "mistake;" Z (2) that UHF 
could not survive even in populous areas receiving a Grade A 
service from two or more VHF stations; ” (3) that the 12 VHF 


channels alone are insufficient to provide an adequate television 
structure (coverage and local outlets); 3 and (4) that the mistaken 


intermixture policy should be corrected in two ways: by a pos- 
sible long-range shift of all television to UHF (thus eliminating 
intermixture), and by the deletion (as an interim measure) of 
VHF channels in areas where such action would "improve the 


1 Jacksonville Journal Co. v. Federal Communications Commission, 101 
U.S. App. D.C. __, 246 F. 2d 699, 700, 15 RR 2045 (1957). 


2 "Qur experience in other markets convinces us [that] the advent of a second 
VHF station in a UHF market, such as Albany-Schenectady-Troy, would, in all 
probability, destroy the ability of existing UHF stations to continue to provide 
service in the area." 22 FCC Reports 293, 302 (para. 19). Cf. Commission's 
brief in WIRL Television Company v. F.C.C. (Case No. 13, 768 et al., p. 26: 
"it seems clear that despite the head start of the [two] UHF stations in Peoria 
operation there by one VHF station proposed in 1952 is likely to seriously jeop- 
ardize the continued successful operations of one or both of the existing UHF 
stations as well as any real possibility of the successful development of a fourth 
station. '' See also Channel Assignment to Columbia, S.C., 15 RR 1682, 1688 
(1957). 


. "As the Commission has recognized from the outset, and has frequently 
reaffirmed, the 12 VHF channels alone are not adequate to make possible suf- 
ficient outlets for a fully competitive television system." Report and Order, 
released June 26, 1956 in Docket No. 11532 (13 RR 1571, para. 12). 
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opportunities for ee competition among a greater number 
of stations" (13 RR 1571). To that end the Commission (concur - 
rently with its Report in Docket No. 11532) instituted a proceed- 
ing looking toward the deletion of Channel 3 in | Hartford (Docket 
No. 11748). 3 


Appellants are existing UHF licensees of the Commission 
serving substantial portions of the Connecticut Valley (i.e. , Con- 
necticut and central Massachusetts). They are not mere applicants 
or conditioned grantees. With a VHF station already on the air 
in New Haven (Channel 8), the grant of a second VHF operation 
in Hartford (Channel 3) would provide two Grade A or better VHF 
signals to substantially all of Connecticut and to a portion of cen- 
tral Massachusetts, thus jeopardizing if not destroying appellants' 
UHF operations in Springfield and Greenfield, Mass. and depriv- 
ing a number of communities in the Connecticut Valley (entirely 
dependent on UHF) of their only local outlets. “Since Docket No. 
11748 was instituted with a view to determining the impact of a 
second VHF station on existing and potential UHF services in the 
Connecticut Valley, and since experience had demonstrated the 
adverse effect of a second VHF station on UHF operations in such 
situations, appellants as existing licensees were entitled to have 
such matters resolved in a rational and not an arbitrary fashion. 
And this is true whether the proceeding in which im matters 
arose be labeled "adjudicatory" or "rule making. Wi 


In short, where the impact of administrative action on licensed 
rights is "particular and immediate", rather than "general and 
future ,"" existing rights cannot be destroyed except by complying 
with "essential minima of procedural due process." National 


See WIRL Television Company v. Federal Communications Commission, 


Case No. 13, 768, slip opinion of March 27, 1958, pp. 3-6 (U. S. App. D.C.) 


2 


Philadelphia Co. v. Securities and Exchange Comn., 84 U.S. App. D.C. 


73, 175 F. 2d 808 (1948), dismissed as moot, 337 U.S. 901 (1949); National 





Broadcasting Co. v. Federal Communications Commission, 76 U.S. App. D.C. 
238, 248, 132 F. 2d 545 (1942), aff'd. 319 U.S. 239 (1943). 
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Broadcasting Co. v. Federal Communications Commission, 

76 U.S. App. D.C. 238, 248, 132 F. 2d 545 (1942), aff'd 319U.S. 
239 (1943). 'In any case where it is shown that the effect of grant- 
ing a new license will be to defeat the ability of the holder of the 
old license to carry on in the public interest, the application 
should be denied unless’ there are overweening reasons of a pub- 
lic nature for granting it." Great Western B. Ass'n. v. Federal 
Communications Commission, 68 U.S. App. D.C. 119, 123, 

94 F. 2d 244 (1938); Democrat Printing Co. v. Federal Communi- 
cations Commission, 91 U.S. App. D.C. 71, 202 F. 2d 298 (1952); 
Network Case, 319 U.S. 190, 217 (1943). Thus, because of the 
direct impact which a grant of Channel 3 would have on existing 
UHF services in the Connecticut Valley, appellants were entitled 
to a due process determination whether a grant would serve the 
public interest -- either in Docket No. 8621 or in Docket No.11748. 


"Due process" is not a term of fixed content; it varies as 
circumstances vary. L. B. Wilson, Inc. v. Federal Communica- 
tions Commission, 83 U.S. App. D.C. 176, 190, 170 F. 2d 793 
(1948), per Prettyman, J. concurring. But included in the "es- 
sential minima," where (as here) the action impinges upon exist- 
ing licenses, is the right to present evidence, to have such evidence 
"considered ,"' and to have rational and not arbitrary conclusions 
drawn therefrom. 


Such "due process" we have not had in the Hartford proceed- 
ing, not because of the "form" or "type" of hearing accorded 
appellants but because of the Commission's failure to face up to 
and rationally dispose of private and public interest matters in the 
Reports and Orders here challenged. As recognized by Travelers 
(Br. p. 32), the Commission did not consider what impact a sec- 
ond VHF station in the Connecticut Valley would have on existing 
UHF stations in that area. It did not consider whether the grant 
of a second VHF station would destroy existing UHF operations 











+) 


in Connecticut and central Massachusetts, thus creating "white 
area" and leaving numerous substantial cities (dependent entirely 
on UHF) with no stations of their own. It did not consider whether 
the reservation of Channel 3 in Hartford for educational purposes 
or its complete deletion (without its assignment elsewhere) would 
result in more service rather than less service in the Connecticut 
Valley. It did not consider whether action restricting the trans- 
mitter site of the Channel 3 operation to an area south of Hartford 
would or would not result in more service and more local outlets 
in central Massachusetts. It did not consider, in view of the fact 
that UHF assignments in Providence have now, become "paper al- 
locations ,"' whether Rhode Island needed a third VHF channel so 
that it would receive service from all three networks -- service 
already assured to Connecticut by successful UHF operations in 
that area (provided they are not stifled by a second VHF grant). 

It did not consider, on the merits, whether by requiring WGBH 

to shift its transmitter location a third city-grade service would 
be provided to all of Providence on Channel 3 (Appellanta! Br. 

pp. 30-51). 


The Commission is under a statutory * to "encourage the 
larger and more effective use of radio" (47 U.S.C. Sec. 303 (g) ) 
and to provide an "efficient, and equitable distribution of radio 
service" — the several states and communities (47 U.S.C. 
Sec. 307 (b)).* The impact of a second VHF station in the Con- 
necticut Valley on UHF operations in Connecticut and central 
Massachusetts was highly pertinent to the execution by the Com- 
mission of these Congressional mandates. Even in general rule- 
making proceedings, rules can be promulgated only “after consider- 
ation of all relevant matters presented" (5 U.S.C. Sec. 1003 (b)). 
Where the Commission fails to make mention of voluminous data 





1 Contrary to implications in Travelers’ Brief (pp. 2, 9, 10, 11, 14, 15), 

the proceeding in Docket No. 11748 was instituted not only pursuant to Section 4 
of the APA but also pursuant to Sections 303 (g) and sie ia the Communications 
Act (R. 2, para. 6). 
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bearing on the public interest or to set forth a rational ''basis" 

for the action it takes (5 U.S.C. Sec. 1003(b)), it is not possible 
for a reviewing court to discharge its coordinate duty of deter- 
mining whether policies laid down by Congress are being respected 
and effectuated by an administrative agency. Schaffer Transpor- 
tation Company v. United States, 2 L. Ed. 2d 117 (Adv. Op.) 
(1957). In concluding that Channel 3 should remain in Hartford, 
without considering the impact of a second VHF grant on existing 
UHF operations, the Commission's action was arbitrary anda 
denial of the "essential minima" of due process. 


The foregoing matters are, as we now propose to demonstrate, properly 
before this Court. 


A. Appellants Are Not Objecting to the Form of the Commission's 
Proceedings. -- In its effort to foreclose a review of the instant decision 


on the merits, Travelers proceeds on the mistaken assumption that ap- 
pellants are challenging "the form of the proceedings below" (Br. pp. 7, 


8,10, 12, 14, 21). Travelers thus attributes to us a contention we are 
not making. We are not objecting to the fact that the Commission in 
Docket No. 11748 chose to determine the impact of a Channel 3 grant in 
Hartford on UHF operations in the Connecticut Valley by the "written 
method" rather than by the "oral method." 1 As we carefully noted in 


. The Commission having refused to make a determination in Docket No. 


_ 11748 whether a grant of Channel 3 would destroy existing UHF services and 
whether the deletion of Channel 3 would result in more service, appellants 

_ should have been allowed to participate (at least for that purpose) in Docket 

No. 8621, a proceeding admittedly adjudicatory in nature. Appellants did not 
waive their right to a "trial-type hearing" in Docket No. 8621. Appellants 

sought to intervene in Docket No. 8621 for the limited purpose of requesting a 

stay of the Channel grant pending a determination in that proceeding of the ques- 

tion whether a grant of a second VHF operation in Connecticut (in the light of 

_ the 1952-1956 developments) would serve the public interest. Paramount Tele- 

_ Wision Products, Inc., 8 RR 459 (1952). If the relief there sought had been 

| granted (the denial of which is embraced in the instant review proceedings), 
appellants would have been accorded a full dress "adjudicatory" hearing -- 


| oe cross-examination, proposed findings, exceptions, oral argu- 
ment, etc. 
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our opening brief (pp. 35-36, fn. 1), "appellants are prepared to live 

with written hearings (where credibility does not become an issue), if 

they can be assured that the evidence which they present will be con- 
sidered, that findings will be predicated on the record, and that rational 
conclusions will be drawn from the findings."" In fact, in the Adminis- 
trative Procedure Act of 1946 (Section 7), Congress expressly provided 
that even in admittedly adjudicatory proceedings ("applications for initial 
licenses") an administrative "agency may, where the interest of any 

party will not be prejudiced thereby, adopt procedures for the submis- 
sion of all or part of the evidence in written form" (5 U.S.C. Sec. 1006(c)). 


Thus, for Travelers to assert that we are objecting to the "form" 
of the proceedings in Docket No. 11748, and then to state that the Com- 
mission's notice called for written data and that we did not object there- 
to, is to demolish a contention which we did not make below and do not 
make here. We had no objections to a written proceeding as such. We 
had no objections to the form of the proceeding. We do, of course, 
assert that where the Commission, in the interest of expedition, resorts 
to written comments rather than a more time-consuming oral hearing, 
it should be more lenient in accepting pertinent rebuttal data, particu- 
larly where the ultimate decision mistakenly turns on the very matters 
which appellants sought to rebut (Appellants' Br. pp. 11-12, 36-39). 
For like reasons the Commission should not in such situations cavalierly 
deny timely requests for oral argument (R. 690, cf. R. 722-724; Appel- 
lants' Br. p. 39). : 


Though they acquiesced in a "written hearing" in Docket No. 11748, 
appellants were nevertheless entitled to a reasoned rational result, and 
not to an arbitrary and capricious conclusion. Such, we contend, we 
did not have, not because of the form of the proceeding ("written evidence") 
or the form per se of the Report and Order of March 1, 1957, but be- 
cause (in our view) the result reached in that document, especially in 
the light of other analogous cases decided the same day, was utterly 
arbitrary. It was at that juncture, and not previously, that the Commis- 
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sion’s proceedings in Docket No. 11748 became objectionable. But for 
its weird treatment of public and private interest matters in its final 
Report and Order and in its subsequent denial of rehearing, we have no p 
objection to the method employed in compiling a record on which to 
predicate a reasoned conclusion. 


B. Appellants Are Not Insisting on a Trial-Type Hearing. -- 
The appellee-respondents, unlike Travelers, make no contention that 
_ appellants are objecting to the "form" of the hearing in Docket No. 
11748. However, they too create a "straw man," in which Travelers 
likewise joins, by attributing to appellants a contention that with adju- 


ay Va i Sn Va Tae. 


dicatory facts involved we claim a right to ''a full evidentiary hearing" 
(FCC Br. pp. 17, 19, 20) or a "trial-type hearing" (Travelers' Br. , 
pp. 8, 9, 11). 


As we took great pains to point out in our opening brief (pp. 20- 





_ 21), “what constitutes a due process hearing, even in so-called adjudi- 

catory proceedings, varies with the issues involved. In some situations, 

_ due process includes the right of confrontation, the right of cross- 
examination, the right to specific findings on evidence of record, and 

the right to rational conclusions predicated on such findings. In other 
situations, even in so-called adjudicatory proceedings, it may include 
none of these. Just as the type of hearing required by the Fifth Amend- 
ment in a so-called adjudicatory proceeding may vary with the issues 
and circumstances, so it may vary in so-called rule-making proceed- 
ings. . . |p. 22] just as the proposition is false that a 'hearing' is 
always necessary in adjudicatory proceedings, so is the converse pro- 

position that a 'hearing' is never required in so-called legislative rule- 
making action. . . . |p. 26] we get nowhere by stating that a given 
proceeding is rule-making and hence that a hearing and attendant due 

| process safeguards are not required, or that a given proceeding is 

' ‘adjudicatory' and hence that a 'full hearing’ is needed. . . . Where 

adjudicative facts must be resolved | whether in a rule-making or adju- 

: dicatory proceeding] (as illustrated by the Morgan case), some so-called 


Talay 
‘ 4 yi 
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rule-making proceedings require 'more due process’ than certain types 
of adjudicatory proceedings (e.g. , passport and alien deportation pro- 
ceedings where the national security is involved)." 


In other words, contrary to our adversaries' assertions, appel- 
lants are not objecting to the "form" of the instant proceeding; they 
are not objecting to the fact that it was conducted by the written rather 
than the confrontation method; they are not demanding all the "'trappings" 
of a quasi-judicial or trial-type hearing (e.g. , cross-examination and 
confrontation). However, since the proposed action of utilizing Channel 
3 in Hartford will destroy or jeopardize existing UHF operations in the 
Connecticut Valley, and since Docket No. 11748 was instituted for the 
purpose of determining that very question, we do object to the Commis- 
sion's failure to consider the evidence on this point, its arbitrary and 
capricious action in selecting and weighing the factors it did in this 
proceeding, thereby depriving appellant of statutory and constitutional 
rights. : 


Appellee-respondents and intervenors misconceive the purpose of 
our dissertation on the ''essential minima" of due process. In anticipa- 
tion of the very contentions which our adversaries here make on the 
merits (namely, that this was a "rule-making proceeding" where an 
agency is not required to make findings and conclusions with as great 
a degree of precision as in so-called adjudicatory proceedings), we 
sought to show that such an argument could not cure the arbitrary char- 
acter of the instant result because: (1) there is no clear-cut dichotomy 
between so-called rule-making and adjudicatory proceedings;* (2) adju- 
dicatory facts can and do arise in both types of proceedings; (3) where 
the impact of the decision is immediate and particular, impinging on 
existing rights, mere labels cannot be used to defeat minimal due 
process safeguards against arbitrary action. In short, appellants 





As Travelers commendably admits (Br. p. 15) the rule-making and 


adjudicatory functions of an administrative agency "are rarely totally separated" 
and " rule-making actions may incidentally partake of adjudicative characteris- 
tics, " a contention we labored in our opening brief (pp. 20, 26). 


| 
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devoted a substantial portion of their opening brief to the legal proposi- 
tion that the arbitrary result reached by a 4-3 majority of the Commis- 
sion in its Report and Order of March 1, 1957 here challenged cannot 

be excused by labeling the proceeding as rule-making in character. 4 
Where the impact of the Commission's action is immediate and particu- ” 
lar, rather than general and future, and where its action impinges upon 
licensed rights, a party is entitled to have his evidence considered 

(5 U.S.C. Sec. 1003 (b)) and to a result consonant with the statute under 
_ which the agency functions (e.g. , 47 U.S.C. Secs. 303 (g) and 307 (b) ). 
Any arbitrary or capricious reasoning, even in so-called rule-making 

- proceedings affecting legally protected interests, fails to satisfy the 
"essential minima" of procedural due process. National Broadcasting 
Co. v. Federal Communications Commission, 76 U.S. App. D.C. 238, 
248, 132 F. 2d 545 (1942), aff'd 319 U.S. 239 (1943); Philadelphia Co. 

v. Securities and Exchange Comn., 84 U.S. App. D.C. 73, 175 F. 2d 
808 (1949); Morgan v. United States, 298 U.S. 468, 480 (1936); Londoner 
_v. Denver, 210 U.S. 373 (1908). 


In our petition for rehearing (R. 779-812) we pointed out in detail 
why the March 1, 1957 Report and Order (R. 751-760) was arbitrary and 
capricious. Those contentions were for the most part ignored in the 
Memorandum Opinion and Order released June 24, 1957 (R. 869-872). 

_ We so summarized our aggrievement in our notice of appeal and petition 
for review. We so contended in our opening brief. The dissertation in 

_ our brief, showing that not infrequently even in rule-making proceedings 
the Commission must weigh the evidence and reach a reasoned result, 
was advanced to preclude an argument on the merits, fully anticipated 

_ by appellants, that the Commission by labeling a given proceeding as 
rule making was free to reach any result that whim or caprice might 
dictate. 


Our lengthy dissertation on the "essential minima" of procedural 


due process has not been presented as an independent assignment of 
x 


Two of the four Commissioners (McConnaughey and Mack) who voted to retain 
Channel 3 in Hartford for utilization by Travelers are no longer members of that 
agency. 





rrr 


11 : 
error. Intending to demonstrate that the instant decision was wholly 
unreasoned and arbitrary, that discussion was included in the brief to 
foreclose any specious contention that the Commission, because the 
action was taken ina so-called rule-making decision, could reach any 


conclusion it saw fit. 


C. Appellants' Arguments Are Properly Before This Court. -- 
Having thus erroneously treated out Points I and II (Br. pp. 19-30) as 
an independent assignment of error, rather than a refutation of antici- 
pated contentions that the action complained of was taken in a so-called 
rule-making proceeding, the cases relied on by our adversaries (FCC 
Br. pp. 18-23; Travelers’ Br. pp. 9-14) are not in point. As soon as 
the Commission made its first arbitrary step (by releasing an unreasoned 
decision on March 1, 1957 in which it refused to consider rebuttal data, 
or to honor appellants' requests for oral argument or to set fortha 
rational hoc al for the result reached), appellants first by letter 
(R. 761-766) tnd then by a formal petition (R. 779- 812) pointed out the 
"arbitrary" (non-due-process) character of the Commission' Ss action 
and their standing as existing licensees (R. 780, para. 1) to demand a 
reasoned, rational conclusion -- to no avail. (R. 869-872) In our 
notice of appeal and petition for review, and in our opening brief we 
demonstrated, we believe, the arbitrary character of the Commission's 
refusal to deintermix Hartford. To prevent the Commission from "wig- 
gling off the hook" by resorting to what Justice Cardozo described as 
the "tyranny of labels," we explained why the arbitrary action thus 
taken could not be excused on the ground that it was made in a so-called 
rule-making proceeding. We thus do not have an Albertson or O'Neill 
situation or a Section 405 problem. See Gerico Investment Co. v. Federal 
Communications Commission, 99 U.S. App. D.C. 379, 380-381, 240 
F. 2d 410 (1957). 


In our appeal papers, after denial of our petition for rehearing in 


which we pointed out the arbitrary and irrational nature of the March 1 


2 In this letter served on Travelers appellants made it clear that they were 


not acquiescing in the Commission's 4-3 actions in a and that if Travelers 
proceeded with construction it did so at its own risk. 
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Report and Order, we included the following assignments of error, 


thereby fully preserving the matters here argued: 


1. The Commission's actions are arbitrary, capricious, 
illegal, a denial of due process of law, not supported by the evi- 
dence of record, otherwise contrary to law, and in derogation of 
the public interest. 


2. The Commission's failure to improve the opportunities 
for effective competition in the Hartford-Connecticut Valley- 
Providence area violates fundamental principles of the Communi- 
cations Act of 1934 as amended, including specifically Sections 
303 (g) and 307 (b) thereof. 


3. The Commission's decisions in its various deintermixture 
proceedings are totally inconsistent with each other; factors found 
crucial and determinative in some are not even considered in 
others, thus resulting in arbitrary and capricious final determina- 
tions. 


4. The ad hoc selection and weighing of factors in the several 
deintermixture proceedings, varying the applicability and weight 
of the factors on a case-by-case basis to support the Commis- 
sion's inconsistent conclusions, constitutes arbitrary and capri- 
cious action by the Commission and a denial of due process of law. 


3. The Commission's actions are inconsistent with public 


policy determinations reached in Docket No. 11532. 
ote * * 


10. The Commission illegally and arbitrarily refused to con- 
sider and weigh the relevant and material evidence of record; 
rather the Commission arbitrarily picked out those considera- 
tions and evidentiary material which on the surface appeared to 
support its position; it ignored contrary evidence -- thereby arbi- 
trarily reaching a conclusion contrary to that which it reached on 
comparable evidence in other deintermixture proceedings (Peoria, 
Springfield, Albany, Fresno and Evansville). 
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The statutes under which review was sought hanely require a 
"concise statement of . . . the grounds on which relief is sought" 
(5 U.S.C. Sec. 1034) or "a concise statement of the reasons on which 
the appellants intend to rely" (47 U.S.C. Sec. 402(c)). A petitioner 
or appellant is not ae to "brief" his appeal in the petition for re- 
view or notice of appeal. To contend as do our adversaries (FCC 
Br. p. 22; Travelers Br. p. 12), that we cannot therefore argue in 
this Court that the actions thus challenged (no matter how labeled) were 
arbitrary and a denial of due process and in contravention of the Com- 
munications Act, is unsound. | 


The further assertion (FCC Br. p. 23) that the arguments made 
in our opening brief were not preserved in our Statement of Points is 
equally baseless. As the records of this Court show, two pretrial con- 
ferences were necessary in this case -- all because our adversaries 
wished to beg the issue which we intended to present by "labeling" the 
proceeding as "a rule-making rather than an adjudicatory one" (see 
Issue 6 in Stipulation of September 26, 1957 as revised by appellee- 
respondents and intervenors). . i 


D. The Actions Complained of Were Arbitrary, Unreasoned, and 
a Denial of Due Process. -- Under this heading we do not propose to 
reargue matters discussed at length in our opening brief (pp. 19-52). 
The basic arguments there made have not, we submit, been disproved 
by our adversaries. Brief comments on a few matters which they have 
raised may be of assistance to the Court. ! 





In appeals to this Court under Rule 73, F.R.C.P., no grounds whatever 
need be assigned in the notice of appeal. 


55 See Travelers' "version" of Issue No. 6 (in the frontispiece to its brief). 
Knowing from these pretrial conferences that Travelers was seeking to defend 
the March 1 Report as one taken in a "rule-making" proceeding and to preclude 
such a contention from permeating the entire case, we took’ that matter up first 
in our brief (Points Iand I). This has apparently led to the erroneous impres- 
sion that our "due process" dissertation is an independent assignment of error. 
Had we discussed the arbitrary character of the Report first, followed by Points 
I and II (the order we did use in another appeal already briefed in this Court 
(Case No. 14, 086)), we might have avoided the procedural pmoke screen inter- 
posed by our adversaries. 


14 


Our adversaries contend that this Court's decisions sustaining the 
Commission's Sixth Report and the Commission's Orders of November 
10, 1955 are dispositive of this appeal. We disagree. The Sixth Report 
was concededly a general rule-making proceeding, establishing tele- 
vision allocation standards and patterns for the entire United States. 
The appellants in the Logansport and Peoples cases were prospective 
applicants, as to whom the Sixth Report was "general and future" in its 
effect. See Logansport Broadcasting Corporation v. United States, 93 
U.S. App. D.C. 342, 345, 210 F. 2d 24, 27 (1954). They were not 
existing television licensees, in a position to object to a grant of a new 
station at the expense of an existing operation. See Great Western B. 
Ass'n. v. Federal Communications Commission, 68 U.S. App. D.C. 
119, 123, 94 F. 2d 244 (1938). As to the appellants in those cases, un- 

_ like those here, the Sixth Report was merely "determinative of specific 
| situations arising in the future. " Logansport Broadcasting Corporation 
v. United States, 93 U.S. App. D.C. 342, 345, 210 F. 2d, 24, 27 (1954). 


The "first round" of deintermixture appeals (Coastal Bend and 
related cases), as we had occasion to note in our opening brief (Br. 
pp. 8 fn. 4, 28 fn. 1), presented the narrow issue of the Commission's 
_ authority to continue to make new VHF grants and allocations (pursuant 
to provisions of the Sixth Report) while that Report was being re-examined 
by the Commission in Docket No. 11532 2 The Commission had concluded 
that it should "adhere" to the Sixth Report until it decided upon some- 
thing preferable. This Court (on June 7, 1956) sustained that determina- 
tion in the Coastal Bend cases after ascertaining that there was "a 
_ reasonable and legal basis" for the action complained of. Coastal Bend 
Television Co. v. Federal Communications Commission, 98 U.S. App. 
D.C. 251, 255, (234 F.2d 686. But after those cases were decided by 
_ this Court, the Commission on June 26, 1956 concluded that the inter- 
_ mixture concept, which had been "basic" to the Sixth Report, was a 


The "drop-in" of Channel 10 in Vail Mills involved in the Van Curler case 
relied on by Travelers (Br. p. 19)) was in strict accordance with the intermixture 
concept and express provisions of the Sixth Report -- taken before the Commis- 
sion repudiated that "basic" concept in its June 26, 1956 Report and Order in 
Docket 11532 (13 RR 1571). 
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"mistake" (Report and Order in Docket No. 11532, 13 RR 1571 Z and 
that the intermixed 1952 allocations in certain markets (including Hart- 
ford) should be reexamined to determine the impact of a second VHF 
grant on UHF operations in such areas. Such was the purpose of the 
proceeding in Docket No. 11748. It is appellants’ contention that the 
utilization of Channel 3 in Hartford will destroy or jeopardize UHF sta- 
tions now serving Connecticut and central Massachusetts, and leave sub- 
stantial communities in that area without stations of their own --a 
matter "ducked" in the Report and Order here challenged. Such action, 
we submit, was unreasoned and arbitrary, in contravention of Sections 
303 (g) and 307 (b) of the Act, and hence reviewable by this Court on 
appeal by an existing licensee. 


Under no theory is the WIRL decision released March 27, 1958 
contrary to the contentions here made. Undersigned counsel have sup- 
ported the Commission's March 1, 1957 actions deintermixing Peoria, 
Springfield, Evansville, Fresno, Elmira, and Albany -Schenectady - 
Troy. In the expectation that the Peoria action would be affirmed, we 
cited in our opening brief a number of sentences from the Commission's 
brief in the WIRL case in support of our contentions here, showing that 
the Hartford result was diametrically opposite to that reached in Peoria 
and contrary to the policies enunciated by the Commission in Docket No. 
11532 (13 RR 1571). The Commission's action in Peoria, as we read 
the March 27 opinion of this Court, was affirmed on the basis of the 
fact that the removal of Channel 8 was in furtherance of principles laid 
down in the June 26, 1956 Report and Order in Docket No. 11532 (of 
ultimately moving all television to UHF and in the interim of shifting 
certain markets to all-UHF where such action was feasible) , and that 
there was therefore an "adequate legal and factual basis" for the Com- 
mission's action deintermixing Peoria (Slip Op. p. 7). It is one of our 
express contentions in the instant appeal that the refusal to deintermix 
Hartford "contravenes the policy pronouncements in Docket No. 11532" 
(Issue 2). If (as we submit) it does, and if (as shown in our opening 


1 See Jacksonville Journal Company v. Federal Communications Commis- 
sion, 101 App. D.C. __, 246 F. 2d 699, 700 (1957). 





16 


brief (pp. 35-51) there is no "legal or factual basis" for the action com- 
plained of, the rationale of the WIRL case is no precedent for affirming 
the contrary action in Hartford. 1 


In this connection, appellee-respondents’ admission (FCC Br. p. 
16) that "the determination here is inconsistent in result with that reached 
in some of the other deintermixture proceedings" is highly significant. 
Although they assert that the different results in the two cases "stem 
from different factual situations" (FCC Br. p. 16), nowhere do they suc- 
ceed in showing that the situations are in fact different. Nowhere do 





they explain why a majority of four, now reduced to two, ignored the 
impact of a second VHF grant in the Hartford area on UHF operations 





in Connecticut and central Massachusetts. Nowhere do they adequately 





explain why the Commission did not give consideration to the reservation 








of Channel 3 in Hartford for noncommercial educational use (as they 
did in Evansville). Nowhere do they explain why Channel 3, if it would 
not work in Providence, should not be placed "on ice" as it was in El- 





mira and Albany. Nowhere do they explain why "'adjacent channel" 
interference (for the first and only time) was advanced as a reason for 
turning down a proposed allocation which met the Commission's mileage 
separation requirements (see Appellants' Br. pp. 42-50). 


With respect to our basic contention (that the result reached in 
Hartford was arbitrary and unreasoned), Travelers makes an equally 
| significant concession, one which necessitates a reversal and remand 
of this case. Travelers recognizes (Br. p. 32) that the Commission 
considered only four of the five criteria enunciated in its Report and 
Order of June 26, 1956 in Docket No. 11532. They implicitly admit that 


the all-important fifth criterion (with intermixture no longer "basic" to 
i | 


WIRL, it should be noted, had no vested rights in Channel 8 (cf. FCC B 
‘p. 27, fn. 21). Its grant was conditioned on the outcome of the iin, 
proceeding. Not being an existing licensee, as are the appellants, WIRL could 
not assert rights as an existing licensee, nor invoke the principle enunciated by 
this Court that, absent exceptional circumstances, a new grant should not be 


made where it jeopardizes or destroys an existing operation. Great Western B. 


Ass'n. v. Federal Communications Commission, 68 U.S. App. D.C . 
.S. - D.C. 119, 
-F. 2d 244 (1938); see Appellants' Br. pp. 31-33. = = 
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the television allocation system and with the two types of stations un- 
able to coexist side by side) was not expressly weighed -- namely, 
whether the deletion of a VHF channel from a predominantly UHF area 
would improve the opportunities for effective competition among a 
greater number of stations. As pointed out in our opening brief (Br. 
pp. 40-45), the Commission looked at the comparative needs of Hart- 
ford and Providence as though VHF and UHF could coexist in the same 
area, that Hartford with no other VHF station was more in need of 
Channel 3 than Providence with two VHF operations -- without consider- 
ing the impact of Channel 3 in Hartford on the existing and potential UHF 
services in Connecticut and Central Massachusetts. 


| 
| 


Travelers seeks to justify the Commission's admitted failure even 
to consider its all-important fifth criterion on the ground that the dele- 
tion of Channel 3 would create "white area" (Travelers Br. p. 36; cf. 
FCC Br. pp. 37-39). As we had occasion to point out in our opening 
brief (pp. 42-45), the Hartford proceeding was the only one of the eight 
decided March 1, 1957 where, under the Commission's own engineer- 
ing standards, the deletion of a VHF channel would not result in "white 
area."' Appellee admits (FCC Br. p. 39), on the basis of the Commis- 
sion's own standards, that the removal of Channel 3 from Hartford 
would have created no "white area" (area with no other service) and no 
"gray area" (area restricted to one other service). ; Like the opponents 
in the six proceedings (decided March 1, 1957) where the Commission 
did delete (or propose to delete) the VHF channel, Travelers sought by 
methods other than those prescribed in the standards to establish a white 
area -- a showing which the Commission itself found was not "conclusive" 
(R. 751, para. 9). In the six markets where the Commission did order 
deintermixture, and where white area concededly existed in each instance, 
the opponents of deintermixture supplied population figures as follows: 
white area of 127,700 persons in Albany (22 FCC Reports 293, 299, para. 
14); of 30,681 persons in Elmira (22 FCC Reports 307, 311, para. 13; 
of 12,343 persons in Springfield (22 FCC Reports 318, 322, para. 12; 
of 28,237 persons in Peoria (22 FCC Reports 342, 347, para. 17); of 
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"thousands" of people in the Sierra Nevada Mountains in Fresno (22 FCC 
Reports 365, 370, para. 16), of 29,928 in Evansville (22 FCC Reports 
382, 386, para. 13) -- as compared with an outside figure of 56,000 in 
the instant proceeding (22 FCC Reports 332, 336, para. 9). In the six 
markets which it chose to deintermix, the Commission rightly made 
reference to the fact that UHF stations were operating with low power, 
refusing to make additional capital investments until they knew whether 
they were going to be smothered by VHF competition (e.g. 22 FCC 
Reports 348, para. 17). In Peoria and Springfield, with conditional 
VHF grants outstanding (just as here), the Commission emphasized the 
fact that people would not be deprived of an "existing service" -- since 
the stations were not yet on the air (e.g., 22 FCC Reports 318, 322, 
para. 11; 22 FCC Reports 346, para. 14). Such countervailing consid- 
erations were ignored in the Hartford Decision (R. 751-760). 


It is not without significance that the Commission in its March 1, 
1957 Report and Order did not conclude that the deletion of Channel 3 
from Hartford would result in a "substantial" white area (R. 751-760): 
tt first admitted that under the Commission's own standards no white or 
gray area would result; it then found that Travelers' measurements were 
not "conclusive;" it further found that the shadowing would not be as 
severe as Travelers envisaged; and it finally concluded that "there are, 
without doubt, throughout the areas of rougher terrain, 'pockets' where 
UHF reception is not satisfactory, as is shown by the low conversion 
rate in Litchfield and Tolland counties (adjoining Hartford County on the 
west and east) where the residents apparently prefer fringe service from 
VHF stations" (para. 9). If these areas receive fringe VHF service 
they are not "white areas."' There was thus no finding that a '"substan- 
tial" number of persons would be deprived of their only service.’ The 


Commission did conclude that a ‘Channel 3 operation would "be more 





; 

. The ARB survey showing the high number of UHF sets in these two 
counties and the number of people watching UHF stations in those localities were 
also ignored at this point (para. 9). 





19 


likely to provide a second service to persons now limited to one ser- 


vice."" This "gray area" was estimated by Travelers to embrace a popu- 
lation of 103,037 persons. After stating that the number would not be 
that great, the Commission did express the judg ment that the number 

in such gray areas "will be substantial." It was not until its final Memo- 
randum Opinion and Order denying the petition for rehearing that the 
Commission for the first time mistakenly "labeled" both the white area 
and waite’ area losses as involving a "substantial number" of persons 

(R. 871)" -- an obviously mistaken reading of the March 1 Report by the 
draftsman of the June 24 Opinion. 


But even such picking and choosing of data is no justification for 
the Commission's refusal to decide the basic question which Docket No. 
11748 was instituted to determine, namely, whether the utilization of 
Channel 3 in Hartford would result in less service rather than more ser- 
vice in the areas involved. If, for example, that second VHF operation 
meant that Waterbury, Bridgeport, Springfield, Holyoke, Claremont, 
Greenfield, Lebanon, and/or Newport would be left without stations of 
their own, thus creating a substantial white area in central Massachu- 
setts and New Hampshire, such losses would have to be compared with 
the gains claimed by Travelers in the Hartford area. The scope and 
size of the "alleged" pockets in Litchfield and Tolland Counties (which 
the Commission recognizes receives fringe VHF signals) would have to 
be estimated in order to know whether they began to compare with the 
areas and population in central Massachusetts and New Hampshire which 
are dependent entirely on UHF for both transmission and reception ser- 
vices. In short, the Commission's failure to face up to the impact of a 
grant of Channel 3 to Travelers on the remainder of the Connecticut Val- 
ley was unreasoned and arbitrary. And because of the "immediate and 
particular" impact of that decision on existing | licensees, the arbitrary 
result cannot be condoned on a plea that Docket No. 11748 was a "rule- 
making" proceeding. 


| 
7 Cf. FCC Brief (pp. 35-36) where Commission counsel frankly recognizes 
that he is utilizing both the Memorandum Opinion and Order and the basic Report 
in order to justify the descriptive word "substantial" insofar as it pertains to 
white area. 
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If the Commission was not prepared in Docket No. 11748 (even 
though instituted for that very purpose) to face up to the impact of a 
second VHF station in Connecticut on UHF operations in Connecticut 
and central Massachusetts, it should have entertained appellants’ re- é 
quest to intervene in Docket No. 8621--an adjudicatory proceeding. 
Following the release of its three related Orders of November 10, 1955 
(holding that intermixture was "basic" to the Sixth Report, but simul- 
taneously instituting a proceeding to reexamine that Report), Springfield 
Television Broadcasting Corporation sought leave to intervene in Docket 
No. 8621, with a view to showing the impact of a Channel 3 grant in 
Hartford on UHF operations in the Connecticut Valley (in the light of a 
developments since 1952). When that request was denied, an appeal 
therefrom was taken in April 1956 (Case No. 13,311). 


On June 26, 1956, before the appeal in Case No. 13,311 was 
briefed, the Commission released a Report and Order in Docket No. 
11532 (13 RR 1571) in which it concluded, at long last, that intermixture 
‘was a mistake (thus modifying concepts which had been "basic" to the 
‘Sixth Report).! Ina complete volte-face from its November 10, 1955 
actions, the Commission decided to reexamine its 1952 allocations on 
a case-to-case basis in some 13 areas (including Hartford) where it 
appeared that the deletion of a VHF channel would improve opportuni- 
ties for effective competition among a greater number of stations. 

At the same time, and contrary to its November 10, 1955 actions which 
had been challenged in the "first round” of deintermixture appeals, the 
Commission decided not to finalize VHF grants in such markets pend- 
ing the outcome of individual proceedings (e.g. Docket No. 11748). The 


foregoing actions, of course, mooted our appeal (Case No. 13,311) -- 


| 7 Cf. FCC Brief in the Sangamon Valley (Springfield, 11.) appeal (Case 
No. 13, 992), p. 15, fn. 3. "There was nothing sacrosanct about the Sixth 
Report and Order, which is not part of the Commission Rules. The Commission 
could with entire propriety reconsider these principles in the light of changed 

_ conditions — as it did in the 1956 general rule making proceeding in Docket 
[[532. It was the new principles adopted in the June 26, 1956 Report and Order 

_ in this proceeding (21 Fed. Reg. 4958, 13 Pike & Fischer, R.R. 1571) which 
were expressly applied to the facts of the Springfield situation here. " 
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by granting the very relief which we had sought. The appeal was accord- 
ingly dismissed under Rule 21. , 


When the Commission finally ''ducked" in Docket No. 11748 the 
very issue which that proceeding was instituted to resolve, appellants 
again sought to have those matters considered in Docket No. 8621 and 
to that end requested a stay of the Channel 3 grant. ‘Under these circum- 
stances it cannot be said that appellants attempt to present vital public 
interest questions (more service rather than less service) in Docket 
No. 8621 was untimely. If the Commission was not prepared in Docket 
No. 11748 to reconsider the 1952 intermixed allocations in Connecticut , 
in the light of developments elsehwere during the period 1952-1956 
(as it proposed to do when it started that proceeding), it most certainly 
was obliged to consider those questions in Docket No. 8621 before con- 
cluding that a final grant of Channel 3 in Hartford would serve the 
"public interest." "If after a hearing on an application and prior toa 
decision, the public interest requires a change in the Rules which would 
preclude a grant of the application, obviously, such application cannot 
be granted."" Paramount Television Products, Inc. ; 8 RR 459, 462 
(1952). If the impact of that grant was what appellants said it would be 
(as borne out by experience elsewhere throughout the United States), 
the Commission could not determine that a second VHF operation in the 
Connecticut Valley would serve the public interest, without first ascer- 
taining its impact on other services (in the light of Section 303 (g) and 
307(b) requirements). That issue was not resolved in Docket No. 11748. 
It was therefore highly relevant in Docket No. 8621, finalized February 
27, 1957, and covered by the instant petition for review and notice of 


appeal. The Commission's refusal to stay its action finalizing that 





grant, until such public and private interest matters were resolved, was 
highly arbitrary. ; 


Travelers asserts (Br. p. 17) that the "only authority" cited by 
us in support of our insistence on a "reasoned result ;" even in so-called 
rule-making proceedings, is the earlier decision of this Court in Phila- 
delphia Co. v. Securities and Exchange Commission, a case which they 
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seem to believe has been modified by subsequent decisions. Travelers 
thus conveniently ignores numerous other decisions cited by us in our 
opening brief (pp. 19-27): (1) National Broadcasting Company, Inc. v. 
Federal Communications Commission, 76 U.S. App. D.C. 238, 132 

F. 2d 545 (1942) where Justice Rutledge stated that where agency action 
"necessarily affects existing rights . . . whether by one form of action 
or the other, the ordinary distinction between quasi-legislative and 


quasi-judicial action gives way before the elementary requirements that 


rights be not destroyed or impaired without a hearing"; (2) Morgan v. 
United States, 298 U.S. 468 (1936) where the Supreme Court, notwith- 
standing numerous precedents that rate fixing is legislative (rule- 
making), nevertheless required the administrator to weigh the evidence, 
determine the facts based upon consideration of the evidence and to 

make an order supported by such findings; and (3) Londoner v. Denver, 
210 U.S. 373 (1908), where the Supreme Court, notwithstanding the 

fact that tax levies are legislative, held that due process requires some- 
thing more than the mere right to submit comments. 


We disagree with Travelers that this Court's decision in the Phila- 
deiphia case has been weakened in any way by subsequent decisions of 
this Court sustaining the Commission's Sixth Report and Order, on ap- 
peals taken prior to the June 26, 1956 Report and Order in Docket 
No. 11532, where the Commission at long last concluded that intermix- 
ture was a failure and no longer basic to the Sixth Report, and that addi- 
tional VHF grants in UHF areas would have to be reexamined with a 
view to determining whether such grants would mean less service rather 
than more service. The Commission's action in the Peoria case (WIRL) 
rationally followed from the Commission's June 26, 1956 Report and 
Order -- where the Commission deleted a VHF channel despite claims of 
"white area" because of the impact of such a grant on existing UHF ser- 
vice in the area. The Hartford decision, on the other hand (as the dis- 
senting Commissioners pointed out), flies in the teeth of and is contrary 
to basic principles enunciated in the June 26, 1956 Report and Order, 
adopted after a general rule-making proceeding (Docket No. 11532) -- 
modifying basic tenets of the Sixth Report and Order of April 14, 1952. 
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Despite the fact that we have argued the point ad nauseam (Br. 


p. 3-4, 30-35), Travelers continues to assert that the Commission's 
action "had no effect whatsoever on any rights of the Petitioner protec- 
ted under the Communications Act" (p. 18). Petitioners are existing 
UHF licensees with stations and licenses in Springfield and Greenfield, 
Massachusetts, and Newport, Claremont, and Lebanon, New Hampshire, 
thus providing outlets for those communities to which UHF channels 

only have been assigned. A second VHF station in Connecticut will 
jeopardize if not destroy those UHF operations. As VHF -only sets are 
introduced into the area, our coverage and circulation will be impinged 
upon just as directly and just as adversely as the electronic interference 
involved in KOA. In Section 307 (b) situations, as here, the Commission 
cannot ignore the impact of a grant in one community on service ren- 
dered in another community, and under Section 303 (g) , as this Court 
has repeatedly held, the Commission cannot authorize a new service if 
the result thereof is to destroy an existing operation, in the absence of 
compelling public interest considerations. Thus, appellants have a 
legally protectable interest in continuing to provide television service 
and outlets in the Connecticut Valley (Appellants' Br. pp. 3-4, 30-35) 2 


Travelers finds fault with the fact (Br. p. 35) that appellants did 
not discuss the Commission's three criteria for adding a VHF channel 
in areas which were already VHF -- a matter which we submit was only 
tangentially relevant in the Hartford case. As Commission counsel 
themselves admit (FCC Br. p. 7), the five criteria for removing a VHF 


‘ Travelers argues (pp. 32-33) that appellants are a financially profitable 
operation, citing pleadings filed prior to the action here complained of and long 
prior to the date Channel 3 went on the air (Sept. 23, 1957). The impact of that 
station will become progressively worse as all-channel receivers in the area 
become obsolete and are replaced with cheaper VHF-only sets. Elsewhere 
Travelers (Br. p. 33) asserts that appellants are being inconsistent here with 
action they are currently taking at the Commission, opposing a proposed move 
of Channel 8 in New Haven some 14 miles closer to Springfield. Such a move by 
Channel 8 carries that station's signal just that much further into central Massa- 
chusetts and New Hampshire, an area dependent solely on UHF for local outlets 
of its own. Appellants' actions in these two proceedings -- with an inadequate 
number of VHF channels available to take care of the populous cities in the Con- 
necticut Valley -- of meopeng the Connecticut Valley ea a UHF are the 
acme of consistency. 
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channel from a UHF area and the three criteria for adding VHF chan- 
nels are “alternative” in character. In other words, whether a channel 
should be deleted from a UHF area, under the criteria enunciated in 

the June 26, 1956 Report and Order did not turn on whether the channel 
could be utilized elsewhere. And as we have heretofore pointed out, 
the Commission deleted the VHF channels from Elmira and from 
Albany-Schenectady-Troy-Vail Mills without allocating them elsewhere. 


Appellants submitted their comments on December 3 and their 
answering comments on December 28, 1956, in the belief that the 
Commission would adhere to its announcement of June 26, 1956, namely 
that the deletion of a V would not turn on its utilization elsewhere. We, 
of course, recognized that if the deleted channel could be used elsewhere, 
so much the better, and to that end urged that the deleted channel could 
be used in Rhode Island -- with no thought that the utilization elsewhere 
comments were filed that the Commission was "disturbed" by the fact 
that Channel 3, if shifted to Rhode Island, would not provide a city-grade 
service over all of Providence, and to forestall any such "excuse" for 
not deleting Channel 3 in the Connecticut Valley, we attempted at that 
juncture to file additional comments on this score by showing that (if 
WGBH were required to shift to the Westinghouse tower in Boston) 
Channel 3 could be so located in Rhode Island as to provide a city-grade 
service over all of Providence. Those comments (including a request 
for a show cause order) were rejected by the Commission as untimely 
in its March 1, 1957 Report and Order (R. 751, para. 16). The pro- 
posal was renewed in our petition for rehearing (R. 779-812). To avoid 
having the matter disposed of again on a procedural ground, appellants 
also filed the same material in connection with WGBH's then pending 
application for renewal of its license -- where the request was of course 
timely. What did the Commission do? On June 24, 1956 it again denied 
the show cause request in Docket No. 11748 as untimely. A week later 
it then took up the matter of WGBH's renewal, but having in the meantime 
denied our rehearing request in Docket No. 11748, the Commission 
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concluded that the request was "moot" (R. 923-924). | Thus, by handling 
appellants' show cause request "in two bites", the Commission ducked 
completely the public interest aspects thereof on the merits and its 
relationship with the question whether Channel 3 should be deleted from 
Hartford and shifted to Rhode Island and/or Providence. Is this Court 
powerless to prevent such arbitrary conduct by an administrative agency ? 


CONCLUSION 


For reasons stated in our opening Brief and the instant Reply 
Brief, the actions of the Commission here challenged should be reversed, 
with instructions to the Commission (a) to consider rebuttal data sub- 
mitted by appellants on February 21, 1957; (b) to accord appellants oral 
argument on the record compiled in Docket No. 11 748; (c) to consider 
alternative uses delineated in appellants' petition for reconsideration, 
and (d) to weigh the evidence, make findings of facts based on the evi- 
dence, and reach a conclusion supported by its basic findings. 

Respectfully submitted, 
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